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Executive  Summary 


Original  meaning  jurisprudence,  often  referred  to  as  “originalism 
or  “interpretivism”  has  been  much  debated  as  a  theory  of  constitutional 
interpretation,  but  its  relevance  to  statutory  interpretation  has  been 
largely  ignored.  Perhaps  that  is  why  few  have  noted  how  curious  it  is 
that  jurists  who  are  virulent  critics  of  constitutional  interpretivism 
nevertheless  often  consider  it  appropriate  to  rummage  through  the 
legislative  history  of  a  statute  to  learn  what  the  enactors  intended.  It  is 
all  the  more  curious,  because,  contrary  to  the  popular  caricature  ot  the 
theory  of  “original  intent  jurisprudence;’  interpretivism  involves  not  a 
search  for  the  private,  subjective  intentions  of  the  framers,  but  iather  an 
effort  to  understand  the  meaning  of  their  language  to  society  at  the  time 
of  ratification.  As  Joseph  Story  stated,  “whatever  may  have  been  the 
private  intentions  of  the  framers  .  .  .  ,  it  is  certain,  that  the  true  rule 
of  interpretation  is  to  ascertain  the  public  and  just  intention  from  the 
language  of  the  instrument  itself,  according  to  the  common  rules 
applied  to  all  laws.” 

If,  as  we  believe,  interpretivism  is  relevant  to  statutory  interpreta¬ 
tion  as  well  as  to  constitutional  interpretation,  it  is  vitally  important  to 
understand  the  extent  to  which  the  examination  of  legislative  history  can 
be  justified.  This  report,  looking  at  statutory  interpretation  from  an 
interpretivist  perspective,  questions  the  current  willingness  to  use 
virtually  any  legislative  history  as  evidence  of  subjective  intent.  It 
argues,  however,  that  legislative  history  may  have  a  narrower  role  in 
helping  the  interpreter  “ascertain  the  public  and  just  intention”  of  the 

statute. 

In  presenting  this  report,  we  do  not  claim  to  have  arrived  at  a 
definitive  solution  to  the  problem  of  legislative  history.  We  recognize 
that  much  of  our  analysis  may  be  subject  to  reasonable  dispute,  even  by 
persons  who  accept  the  general  thrust  of  our  argument,  and  that  certain 
distinctions  we  make  may  be  difficult  to  perceive  in  some  concrete  cases. 
Indeed,  because  our  approach  to  legislative  history  is  markedly  different 
from  the  prevailing  approach,  we  have  sometimes,  in  accentuating  that 
difference,  stated  our  case  in  strong  terms.  Nevertheless,  we  believe  that 
our  effort  to  re-evaluate  and  correct  the  use  of  legislative  history, 
tentative  though  that  effort  may  be,  should  help  to  focus  attention  again 
upon  the  fundamentals  of  statutory  interpretation  and  in  turn  upon 
how  those  fundamentals  reflect  the  allocation  of  powers  in  our  consti¬ 
tutional  government. 
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A.  The  Primacy  of  Actual  Meaning 

While  language  frequently  means  exactly  what  it  is  intended  to 
mean,  the  meaning  of  language  sometimes  differs  from  its  intended 
meaning.  This  statement  is  true  enough  as  a  general  matter,  because 
fcnghsh  is  unusually  complex  and  subtle  and  the  words  used  may  not 
accurately  express  the  ideas  they  were  intended  to  communicate,  but  it 
is  even  truer  when  the  language  is  legislative.  In  wending  its  way  through 
the  legislative  process,  legislative  language  is  often  debated,  amended, 
and  rewritten,  frequently  under  the  pressure  of  time  and  politics.  It 
would  be  quite  surprising  indeed  if  the  language  of  an  enacted  statute 
always  meant  exactly  what  was  intended. 

Whenever  the  actual  meaning  of  a  statute— the  meaning  of  its 
language  in  ordinary  usage,  that  is,  its  meaning  to  a  typical  member  of 
the  statutory  audience  differs  from  the  intended  meaning,  an  inter¬ 
preter  must  prefer  the  actual  meaning.  If  the  public  were  held  respon¬ 
sible  for  what  was  intended  but  not  expressed,  rather  than  for  what  the 
statute  actually  meant,  the  result  would  be  that  either  (i)  the  statute 
consisted  of  the  words  in  the  statute  books  but  was  not  binding  or  (ii) 
the  statute  was  binding  but  actually  consisted  of  a  different  set  of  words 
from  those  in  the  statute  books.  Legislators  who  intend  language  to 
have  a  non-contextual  meaning  must  define  their  terms  in  the  enacted 
statute. 

There  are  other  reasons  for  the  primacy  of  actual  meaning  in 
interpretation.  First,  the  problem  of  discerning  the  intended  meaning  of 
a  collective  body  is  essentially  insoluble.  Statutes  are  group  communi¬ 
cations  from  100  members  of  the  Senate,  435  members  of  the  House  of 
Representatives,  and  the  President  of  the  United  States.  No  one  has  yet 
proposed  a  satisfactory  method  of  determining  the  group  intent  of  a 
body  when  the  individual  members  of  that  body  may  have  differing 
intents.  This  problem  remains  even  if  the  interpreter  assumes  that  the 
legislative  body  adopts  the  intent  of  those  most  responsible  for  the 
legislation,  namely  the  sponsors,  the  floor  managers,  and  the  members 
of  the  committee  having  jurisdiction  over  the  legislation.  For  one  thing, 
the  assumption  of  adopted  intent  arguably  does  not  reflect  the  reality  of 
legislative  voting.  For  another,  adopted  intent  merely  reduces  the 
membership  of  the  group  without  explaining  how  to  determine  the 
smaller  group’s  intent.  In  addition,  the  theory  of  adopted  intent 
provides  no  rule  to  determine  the  combined  group  intent  of  two  houses 
of  Congress  and  the  President. 

Another  reason  for  the  primacy  of  actual  meaning  is  constitutional 
in  nature.  The  enactment  process  prescribed  by  the  Constitution— 
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bicameral  enactment  of  the  same  language  and  presentment  to  the 
President,  subject  to  his  qualified  veto  power — assumes  that  statutes 
will  be  interpreted  according  to  their  actual  meaning.  This  enactment 
process  requires  Congress  and  the  President  to  agree  on  the  text  of 
legislation.  It  is  not  sufficient  for  them  to  agree  on  the  goals  and 
“intent”  behind  different  versions  of  the  same  legislation.  The  consti¬ 
tutional  focus  on  the  text  helps  to  discourage  passage  of  what  Madison 
called  “improper  acts  of  legislation”— laws  that,  in  Story’s  phrase,  have 
“private,  personal,  or  party  objects,  not  connected  with  the  public 
good.”  Finally,  the  primacy  of  actual  meaning  over  intended  meaning 
corresponds  to  the  constitutional  separation  of  the  power  of  interpret¬ 
ing  legislation  (judicial  and  executive)  from  the  power  of  enacting 
legislation  (legislative).  Congress  has  no  power  to  affect  the  interpreta¬ 
tion  and  application  of  its  legislation  other  than  through  the  enactment 
of  statutory  language. 

B.  The  Proper  Role  of  Legislative  History 

The  prevailing  approach  to  the  use  of  legislative  history — which 
permits  the  use  of  almost  any  available  legislative  history  to  discern  the 
legislative  intent — has  been  criticized  as  circumventing  the  constitu¬ 
tional  enactment  process,  making  it  difficult  for  private  citizens  to  plan 
their  conduct  in  accordance  with  positive  law,  and  admitting  unreliable 
evidence  of  actual  legislative  intent.  These  criticisms  do  more  than 
simply  attack  certain  uses  of  legislative  history.  They  illustrate  the 
shortcomings  of  the  intent  theory  of  statutory  interpretation,  or,  at 
least,  one  of  the  most  widely  held  versions  of  that  theory.  If  one 
recognizes  that  the  proper  goal  of  statutory  interpretation  is  to  ascertain 
the  actual  meaning  of  the  textual  language,  rather  than  the  meaning 
that  Congress  or  a  part  of  Congress  intended  that  language  to  have,  the 
prevailing  approach  to  the  use  of  legislative  history  must  be  re¬ 
evaluated.  This  report  attempts  that  re-evaluation  of  the  use  of  legisla¬ 
tive  history  and  develops  four  basic  principles  or  guidelines  for  its  use  in 
actual-meaning  interpretation  of  statutes.  These  principles  simply  out¬ 
line  a  general  approach  and  do  not  purport  to  provide  “correct”  answers 
to  specific  statutory  questions. 

The  first  principle  is  the  plain  meaning  rule,  which  provides  that  it 
is  inappropriate  to  look  to  the  legislative  history  if  the  meaning  of  a 
statutory  provision  is  plain.  This  rule  has  been  given  effect  in  federal 
courts  since  the  beginning  of  the  Republic,  but  it  has  occasionally  been 
misunderstood  as  requiring  a  pure  literalism,  without  proper  sensitivity 
to  context.  In  this  report,  we  argue  that  a  slight  modification  or 
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clarification  ot  the  plain  meaning  rule  emphasizing  contextual  interpre¬ 
tation  addresses  the  problem  of  excessive  literalism.  The  plain  meaning 
rule,  correctly  understood,  requires  only  that  the  meaning  of  statutory 
language  be  reasonably  certain — that  the  most  plausible  meaning  of  the 
language  be  apparent — before  recourse  to  the  legislative  history  is 
precluded.  Unlike  some  other  versions  of  the  plain  meaning  rule,  which 
seem  to  require  nearly  absolute  certainty  of  meaning,  the  rule  suggested 
here  allows  interpreters  to  ascertain  the  meaning  of  a  large  percentage  of 
statutory  provisions  without  reference  to  the  legislative  history. 

The  second  basic  principle  of  legislative  history  permits  the 
interpreter  to  examine  the  legislative  history  if,  from  the  text  alone,  one 
cannot  clearly  choose  the  most  plausible  meaning  of  statutory  language 
from  among  the  plausible  meanings  that  it  suggests  in  context.  Al¬ 
though  this  principle  authorizes  the  use  of  legislative  history  in  inter¬ 
pretation,  it  requires  that  the  legislative  history  be  used  only  as  evidence 
of  the  actual  meaning  of  the  statutory  language.  In  other  words,  the 
legislative  history  is  relevant  only  to  illuminate  the  ordinary  usage  of  the 
language,  and  it  must  confirm  one  of  the  plausible  contextual  meanings 
already  apparent  on  the  face  of  the  statute.  The  many  statements  in  the 
legislative  history  that  express  intended  meaning  may  be  relevant  under 
this  principle  only  insofar  as  they  reflect  the  ordinary  usage  of  statutory 
language  and  hot  simply  because  they  may  reflect  a  legislator’s  intent. 

The  third  principle  of  legislative  history  is  derived  from  the  first 
two.  When  statutory  language  is  broad  or  general,  it  frequently  has  a 
plain  meaning,  even  if  the  application  of  the  statute  to  the  facts  of  the 
case  is  disputable.  If,  indeed,  the  statutory  meaning  is  sufficiently  plain, 
legislative  history  should  not  be  used  for  resolving  questions  of 
application.  Statements  in  the  legislative  history  that  purport  to  show 
how  members  of  Congress  intended  or  expected  the  plain  language  of 
the  statute  to  be  applied  on  given  facts  (instead  of  showing  what  the 
language  means)  are  not  properly  binding  on  the  interpreter.  This 
principle  is  discussed  in  both  executive  and  judicial  contexts.  It  is  highly 
relevant  to  the  implementation,  of  administrative  legislation,  which 
frequently  both  expresses  a  goal  in  clear  but  general  terms  and  provides 
statutory  standards  for  the  exercise  of  executive  discretion.  The  principle 
is  also  relevant  to  the  application  of  lump-sum  appropriations,  when 
Congress  purports  to  specify  the  use  of  the  funds  in  a  report  accompa¬ 
nying  the  appropriations  bill.  Finally,  this  principle  applies  to  judicial 
application  of  general  statutory  language  to  specific  facts  in  the 
ordinary  course  of  deciding  cases  and  controversies. 

The  fourth  and  final  principle  also  derives  from  the  first  two. 
When  there  is  a  gap  in  a  statute— that  is,  when  the  language  of  a  statute 
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has  a  meaning  that  is  too  narrow  to  be  applied  to  a  set  of  facts,  even 
though  those  facts  may  be  similar  to  cases  within  the  statute — legislative 
history  indicating  an  intent  to  cover  the  omitted  case  should  not  be  used 
to  fill  the  gap.  This  is  because  legislative  history  should  be  used  only  to 
illuminate  the  actual  meaning  of  statutory  language  and,  in  gap  cases, 
the  meaning,  while  narrow,  is  plain.  Filling  in  statutory  gaps  effectively 
adds  language  to  the  statute  and  is  therefore  a  legislative  function  that 
is  properly  beyond  the  constitutional  power  of  judges. 

Lastly,  after  elaborating  upon  these  four  principles,  we  examine  a 
selection  of  traditional  problem  areas  in  the  use  of  legislative  history 
and  show  how  those  problem  areas  would  be  approached  in  our  version 
of  actual-meaning  interpretation. 

Conclusion 

We  propose  this  approach  to  legislative  history  with  some  humility, 
in  the  hope  that  it  will  stimulate  further  thought.  While  we  remain 
somewhat  tentative  in  our  specific  conclusions,  we  are  confident  that 
our  proposal  represents  a  few  steps  in  the  right  direction.  Accordingly, 
we  believe  that  government  litigators  who  follow  these  principles  will  be 
acting  more  consistently  with  the  constitutional  obligation  of  the 
Executive  Branch  to  ensure  that  the  laws  are  faithfully  executed. 

We  also  believe  that,  if  federal  judges  better  understand  the  limited 
role  of  legislative  history  in  statutory  interpretation,  they  will  be  able  to 
help  strengthen  the  constitutional  separation  of  judicial  and  legislative 
powers.  Finally,  our  approach,  in  focusing  interpretation  on  text,  rather 
than  legislative  history,  would  likely,  if  adopted,  encourage  Congress  to 
place  a  greater  emphasis  on  draftsmanship  and  to  specify  more  carefully 
in  the  statute  those  rules  that  it  wishes  the  executive  and  the  judiciary  to 
follow.  The  result — an  improved  legislative  work-product— would  ben¬ 
efit  not  only  Congress  itself  but  the  Executive  and  Judicial  Branches 
and  the  public  as  well. 
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On  that  day  Rabbi  Eliezer  brought  forward  all  the  arguments  in  the 
world,  but  they  were  not  accepted.  He  said  to  them:  “II  the  Halakhah 
[the  religious  law]  agrees  with  me,  let  this  carob  tree  prove  it.” 
Thereupon  the  carob  tree  was  uprooted  a  hundred  cubits  Irom  its  place, 
some  say,  four  hundred  cubits.  They  replied:  “No  proof  may  be  brought 
from  a  carob  tree.”  Then  he  said:  “If  the  Halakhah  agrees  with  me,  let 
this  stream  of  water  prove  it.”  Thereupon  the  stream  ot  water  {lowed 
backwards.  They  replied:  “No  proof  may  be  brought  from  a  stream  of 
water.”  Then  he  said:  “If  the  Halakhah  agrees  with  me,  let  the  walls  of 
the  schoolhouse  prove  it.”  Thereupon  the  walls  of  the  schoolhouse 
began  to  totter.  But  Rabbi  Joshua  rebuked  them  and  said:  “When 
scholars  are  engaged  in  halakhic  dispute,  what  concern  is  it  of  yours? 
Thus  the  walls  did  not  topple,  in  honor  of  Rabbi  Joshua,  but  neither  did 
they  return  to  their  upright  position,  in  honor  of  Rabbi  Eliezer,  still 
today  they  stand  inclined.  Then  he  said:  “If  the  Halakhah  agrees  with 
me,  let  it  be  proved  from  Heaven.”  Thereupon  a  heavenly  voice  was 
heard  saying:  “Why  do  you  dispute  with  Rabbi  Eliezer?  The  Halakhah 
always  agrees  with  him.”  But  Rabbi  Joshua  arose  and  said  (Deuter¬ 
onomy]  30:12):  “It  is  not  in  heaven.”  What  did  he  mean  by  that?  Rabbi 
Jeremiah  replied:  “The  Torah  has  already  been  given  at  Mount  Sinai 
[and  is  thus  no  longer  in  Heaven].  We  pay  no  heed  to  any  heavenly 
voice,  because  already  at  Mount  Sinai  You  wrote  in  the  Torah  (Exod[us] 
23-2)*  ‘One  must  incline  after  the  majority.’”  Rabbi  Nathan  met  the 
prophet  Elijah  and  asked  him:  “What  did  the  Holy  One,  blessed  be  He, 
do  in  that  hour?”  He  replied:  “God  smiled  and  said:  My  children  have 
defeated  Me,  My  children  have  defeated  Me.” 


Talmud ,  Baba  Metzia  59b,  translated  in  G.  Scholem,  The  Messianic 
Idea  in  Judaism  291-92  (1971)  (third  bracketed  phrase  inserted  by 

translator). 
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Introduction:  The  Nature  of  the  Problem 


“ Spurious  use  of  legislative  history  must  not  swallow  the 
legislation  so  as  to  give  point  to  the  quip  that  only  when 
legislative  history  is  doubtful  do  you  go  to  the  statute.  ” 

Felix  Frankfurter  1 

“The  legislative  history  of  [the  statutes]  is  ambig¬ 
uous.  *  *  *  Because  of  this  ambiguity  it  is  clear  that  we 
must  look  primarily  to  the  statutes  themselves  to  find  the 
legislative  intent.  ” 

Thurgood  Marshall  2 

In  1947,  when  Justice  Frankfurter  recounted  this  quip  about 
legislative  history  in  a  lecture  before  the  Association  of  the  Bar  of  the 
City  of  New  York,  the  extent  to  which  courts  could  properly  rely  on 
legislative  history  in  interpreting  statutes  was  still  being  debated.3  In  the 
ensuing  years,  those  advocating  the  use  of  legislative  history  had 
become  so  successful  that,  by  1971,  Justice  Marshall  was  unashamed  to 
admit  openly  that  he  was  acting  just  as  the  quip  suggested— looking  to 
the  statutory  language  only  when  he  could  not  resolve  the  issue  on  the 
basis  of  legislative  history. 

Today,  few  judges,  lawyers,  or  scholars  question  the  legitimacy  of 
extensive  reliance  on  legislative  history  in  statutory  interpretation.  With 
statutory  cases  now  forming  a  large  portion  of  the  workload  of  the 
federal  judiciary,  courts  are  increasingly  relying  on  legislative  history  for 
the  resolution  of  statutory  disputes.4  Moreover,  the  conception  of  what 
constitutes  legislative  history  has  become  quite  broad,  and  the  range  of 
materials  that  courts  are  willing  to  examine  has  become  correspondingly 

1  Frankfurter,  Some  Reflections  on  the  Reading  of  Statutes,  47  Colum.  L.  Rev.  527,  543 
(1947). 

2  Citizens  to  Preserve  Overton  Park,  Inc.  v.  Volpe,  401  U.S.  402,  412  n.29  (1971). 

3  The  issue  had  been  widely  discussed  in  the  law  reviews.  See,  e.g.,  Radin,  A  Short  Way 
with  Statutes,  56  Harv.  L.  Rev.  388  (1942);  McManes,  Effect  of  Legislative  History  on 
Judicial  Decision,  5  Geo.  Wash.  L.  Rev.  235  (1937);  Note,  Legislative  Materials  to  Aid 
Statutory  Interpretation,  50  Harv.  L.  Rev.  822  (1937);  Chamberlain,  The  Courts  and 
Committee  Reports,  1  U.  Chi.  L.  Rev.  81  (1933);  Frankham,  Some  Comments 
Concerning  the  Use  of  Legislative  Debates  and  Committee  Reports  in  Statutory 
Interpretation,  2  Brooklyn  L.  Rev.  173  (1933);  Radin,  Statutory  Interpretation,  43 
Harv.  L.  Rev.  863  (1930);  Landis,  A  Note  on  “ Statutory  Interpretation ”,  43  Harv.  L. 
Rev.  886  (1930);  Miller,  The  Value  of  Legislative  History  of  Federal  Statutes,  73  U.  Pa. 

L.  Rev.  158  (1925).  , 

4  See  Carro  &  Brann,  The  U.S.  Supreme  Court  and  the  Use  of  Legislative  Histories.  A 

Statistical  Analysis,  22  Jurimetrics  J.  294  (1982). 
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wide.5  It  is  important,  therefore,  to  step  back  and  analyze  the  extent  to 
which  the  use  of  legislative  history  in  statutory  interpretation  is 
consistent  with  the  appropriate  roles  of  the  legislature  and  the  judiciary 
in  our  federal  constitutional  system. 

The  extensive  use  of  legislative  history  is  directly  related  to  the 
prevailing  theory  of  statutory  interpretation  and  is  not  simply  a 
consequence  of  the  complexity,  hasty  draftsmanship,  and  even  obscurity 
of  many  statutes  enacted  in  recent  years.  According  to  this  theory,  a 
statutory  case  should  be  decided  in  accordance  with  the  intention  of  the 
legislature.  While  traditionally  the  phrase  “intention  of  the  legislature” 
meant  the  intention  manifest  in  the  statutory  text,  the  prevailing  theory 
of  interpretation  uses  it  to  mean  something  entirely  different.  As  the 
District  of  Columbia  Circuit  has  pungently  phrased  it: 

[Sjince  the  judicial  function  is  to  ascertain  the  legislative 
intention  the  Court  may  properly  exercise  that  function  with 
recourse  to  the  legislative  history,  and  may  depart  from  the 
literal  meaning  of  the  words  when  at  variance  with  the 
intention  of  the  legislature  as  revealed  by  legislative  history.6 
In  other  words,  the  legislative  role  in  this  prevailing  theory  is  to  say  what 
the  law  is,  whjle  the  judicial  function  is  to  decide  a  statutory  case  on  the 
basis  of  the  legislators’  subjective  intent. 

This  report,  after  examining  the  prevailing  theory  of  statutory 
interpretation  and  its  justification  of  the  use  of  legislative  history, 
argues  that  the  theory  is  seriously  flawed.  Specifically,  Part  I  discusses 
several  critical  distinctions  that  the  prevailing  theory  tends  to  ignore — 
the  distinctions  between  intent  and  meaning,  between  intended  meaning 
and  actual  meaning,  and  between  the  interpretation  of  a  statute  and  the 
application  of  the  statute  to  the  facts  of  a  pending  case.  It  argues  that 
these  distinctions  are  necessary  to  establish  the  correct  division  of 
constitutional  authority  between  the  legislature  and  the  judiciary. 

Part  II  then  examines  some  of  the  common  objections  that  have 
been  raised  against  the  use  bf  legislative  history.  Many  of  these 
objections  have  considerable  merit,  but  they  are  in  large  part  a  criticism 
of  the  prevailing  theory’s  focus  on  intent  instead  of  actual  statutory 


5  The  Appendix  provides  a  list  of  the  many  forms  of  legislative  history  that  courts  have 
relied  upon  in  statutory  cases. 

6  D.C.  Nat’l  Bank  v.  DC.,  348  F.2d  808,  810  (D.C.  Cir.  1965).  A  panel  of  the  District 
of  Columbia  Circuit  has  recently  criticized  this  approach:  “Courts  have  generally  been 
willing  to  see  if  such  indications  [of  contrary  legislative  intent]  can  be  found  in  the 
legislative  history.  This  is,  we  respectfully  suggest,  an  odd  notion  in  democratic  and 
constitutional  theory.”  United  States  v.  McGoff  831  F.2d  1071,  1080  n.19  (D.C.  Cir. 
1987)  (Starr,  J.)  (citations  omitted). 
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meaning.  These  objections  do  not  foreclose  the  use  of  legislative  history 
by  courts  that  interpret  statutes  by  ascertaining  the  actual  meaning  of 
statutory  language.  Accordingly,  the  report  develops  four  basic  princi¬ 
ples  for  the  use  of  legislative  history  in  actual-meaning  interpretation. 
The  first  principle  is  a  restatement  of  the  plain  meaning  rule— that 
legislative  history  is  not  appropriately  used  in  the  interpretation  of  plain 
statutory  language.  The  second  is  that  legislative  history  may  be  used  as 
a  source  of  evidence  of  linguistic  usage  when  the  most  plausible 
contextual  meaning  of  statutory  language  cannot  otherwise  be  clearly 
ascertained.  The  third  and  fourth  principles— that  legislative  history 
specifying  the  application  of  general  statutory  language  is  not  binding, 
and  that  legislative  history  may  not  be  used  to  fill  in  statutory  gaps  are 
necessarily  implied  by  the  first  two  principles,  but  they  are  worth 
examining  in  their  own  right  because  they  shed  light  on  two  important 
classes  of  statutory  cases.  These  four  principles  are  not  mechanical  rules 
that  enable  the  interpreter  of  a  statute  to  derive  the  “correct’  solution 
to  any  given  case.  Rather,  they  are  simply  guidelines  to  help  an 
interpreter  decide  when  the  use  of  legislative  history  is  appropriate  and 
when  it  is  not. 

Finally,  Part  III  selects  a  few  of  the  problems  encountered  in 
traditional  legislative  history  analysis  and  looks  at  them  under  the 

general  approach  set  forth  in  this  report. 

This  report  analyzes  the  problem  of  legislative  history  from  a 
federal  perspective.  Government  lawyers  and  federal  judges  may  some¬ 
times  have  to  interpret  state  statutes,  but  they  perform  the  vast  majority 
of  their  statutory  analysis  on  federal  statutes.  Although  most  of  the 
arguments  in  this  report  will  apply  equally  to  state  statutes  and 
legislative  history,  some  may  not,  because  individual  states  may  have 
constitutional  structures  of  government  that  differ  somewhat  from  the 
federal  structure  established  by  the  United  States  Constitution.7 

*  We  do  not  insist  that  the  positions  advanced  in  this  report  are  the 
only  ones  reasonable  persons  can  hold;  nor  do  we  claim  to  have 
developed  the  ultimate  solution,  if  indeed  there  is  one,  to  the  problem 


7  Fven  in  those  states  in  which  identical  objections  could  be  raised  to  the  use  of 
legislative  his  to  r  y,  the  problem  is  not  as  urgent  as  it  is  in  the  federal  system.  State 
legislative  history  has  not  achieved  quite  the  reverence  with  which  it  is  regarded  in  the 
fedelal"  and  there  is  not  the  sheer  volume  of  the  federal  legislative  materials 
See  e  g  G.  Folsom,  Legislative  History:  Research  for  the  Interpretation  °f^s 
(1979)-  R.  Dickerson,  The  Interpretation  and  Application  of  Statutes  154  ), 

Note  Trends  in  the  Use  of  Extrinsic  Aids  in  Statutory  Interpretation  3  Vand^L.  Rev. 
586,  591-95  (1950);  Jones,  Extrinsic  Aids  in  the  Federal  Courts,  25  Iowa  L.  Rev.  3  , 

737-38  (1940). 
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of  legislative  history.  But  we  believe  nevertheless  that  we  have  proceeded 
in  the  right  direction.  We  also  consider  our  approach  to  legislative 
history  to  be  fully  consistent  with  the  “original  meaning”  or  “interpre- 
tivist”  theory  of  constitutional  interpretation.  Like  original  meaning 
jurisprudence,  our  approach  focuses  on  the  text  of  the  enactment  rather 
than  on  the  specific  intentions  of  the  enactors  and  allows  consideration 
of  some  contemporaneous  exposition  of  the  text  but  only  to  help  the 
interpreter  understand  the  meaning  of  that  text  to  the  original  audience 
(that  is,  to  society  at  the  time  of  enactment).  We  hope  that  this  report 
will  serve  to  extend  the  ongoing  debate  on  constitutional  interpretation 
to  the  area  of  statutory  interpretation. 

I.  Statutory  Meaning  and  the  Problem  of 
Legislative  Intent 

A.  The  Statute  as  Communication 

“ Statutes  and  constitutions  are  fundamentally  different 
[from  the  common  law].  They  are  communications,  and 
neither  logic  nor  policy  is  the  key  to  decoding  them 

Richard  A.  Posner  8 

It  is  often  said  that  statutes  are  a  form  of  communication.9  A 
legislature  attempts  to  communicate — to  convey  a  meaning — to  the  public, 
the  executive,  and  the  judiciary.  It  tries  to  allow  its  audience  to  understand 
what  is  required,  authorized,  or  prohibited,  and  it  chooses  certain  statutory 
language  to  achieve  that  end.  But  what  happens  if  the  audience  reads  the 
statutory  communication  and  is  not  certain  of  its  meaning? 

With  most  communications,  the  answer  is  simple:  The  audience 
requests  clarification.  If  A  asks  B  to  bring  back  all  the  ashtrays  in  the 
building,10  B  may  be  uncertain  whether  A  intended  literally  “all”  the 
ashtrays  or  simply  a  large  number;  whether  A  intended  only  those  that 

8  Posner,  Legal  Formalism,  Legal  Realism,  and  the  Interpretation  of  Statutes  and  the 
Constitution,  37  Case  W.  Res.  L.  Rev.  179,  181  (1986). 

9  See,  e.g.,  Sinclair,  Law  and  Language:  The  Role  of  Pragmatics  in  Statutory 
Interpretation,  46  U.  Pitt.  L.  Rev.  373,  374  (1985)  (enactment  of  a  statute  “is 
communicative  behavior”);  R.  Dickerson,  supra  note  7,  at  10  (“as  a  communication 
from  the  legislature  to  one  or  more  legislative  audiences,  a  statute  is  subject  to  the 
accepted  standards  of  communication  in  effect  in  the  given  environment”);  Posner, 
supra  note  8,  at  189  (“[t]he  framers  [of  statutes]  communicate  orders  to  the  judges 
through  legislative  texts”). 

10  See  MacCallum,  Legislative  Intent,  75  Yale  L.J.  754,  771-75  (1966). 
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can  easily  be  carried  or  also  those  that  are  attached  to  a  wall;  or  whether 
A  intended  receptacles  designed  specifically  as  ashtrays  or  all  receptacles 
that  could  reasonably  be  used  as  ashtrays.  B  can  remove  his  doubts, 
however,  by  asking  A  what  he  intended.  Similarly,  if  the  seller  of  goods 
submits  a  proposed  contract  of  sale  to  the  buyer  and  the  buyer  is  not 
certain  what  a  provision  of  the  contract  relating  to  returned  goods 
means,  he  can  ask  the  seller  what  he  intended  and  suggest  ways  of 
clarifying  the  language. 

A  statute  differs  in  important  respects  from  these  ordinary  forms 
of  communication.  To  begin  with,  a  statute  is  a  communication  from  a 
group,  not  an  individual.  Defining  exactly  what  it  means  to  say  that  a 
group  has  an  intent  is  a  problem  without  an  entirely  satisfactory 
solution."  More  significant,  a  statute  is  a  “one-sided”  communication 
from  people  who  cannot  be  asked  what  they  intended  once  the  statute 
has  become  law.12  The  Constitution  does  not  authorize  Congress  to 
issue  interpretive  rulings  on  previous  laws  unless  those  “rulings”  are 
statutes  themselves  enacted  in  the  constitutionally  prescribed  manner; 
this  is  what  Justice  Frankfurter  called  the  “divorce  of  the  functions  of 
authorship  and  interpretation.”  13  Nor  can  individual  congressmen 
appropriately  be  summoned  by  a  court  to  explain  their  intent. 

Our  frustrating  inability  to  ask  Congress  the  simple  question 
“What  did  you  mean?”  explains  why  the  concept  of  legislative  intent 
has  been  and  remains  so  powerful  in  the  field  of  statutory  interpreta¬ 
tion.  But  it  is  precisely  that  inability  to  ask  Congress  what  it  meant  that 
also  explains  why  the  concept  of  intent  in  statutory  interpretation  is 
different  from  that  in  other  contexts.  Chief  Justice  Marshall  noted  this 
difference  over  a  century  and  a  half  ago:  “In  construing  these  laws,  it 
has  been  truly  stated  to  be  the  duty  of  the  court  to  effect  the  intention 
of  the  legislature;  but  this  intention  is  to  be  searched  for  in  the  words 
which  the  legislature  has  employed  to  convey  it.”  14 


11  See  text  accompanying  notes  34-54,  infra. 

12  See  Sinclair,  supra  note  9,  at  392  (the  differences  between  legislation  and  everyday 
discourse  are  mostly  a  result  of  “the  one-sidedness  of  legislative  speech;  the  hearer 
(reader)  cannot  say  ‘Would  you  rephrase  that,  please,  I  can’t  understand  it  as  it  is.’”). 

13  Frankfurter,  Foreword  to  a  Symposium  on  Statutory  Construction,  3  Vand.  L.  Rev. 


14  Schooner  Paulina's  Cargo  v.  United  States,  1 1  U.S.  (7  Cranch)  52,  60  (1812);  accord 
United  States  v.  Wiltberger,  18  U.S.  (5  Wheat.)  76,  95-96  (1820)  (Marshall,  C.J.) 
(“The  intention  of  the  legislature  is  to  be  collected  from  the  words  they 
employ  *  *  *  The  case  must  be  a  strong  one  indeed,  which  would  justify  a  Court 
in  departing  from  the  plain  meaning  of  words  ...  in  search  of  an  intention  which 
the  words  themselves  did  not  suggest.”). 
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B.  The  Distinction  Between  Intent  and  Meaning 

“I  remember  the  time  when  Jim  Minor  and  I  and  a  half 
dozen  others  were  sitting  around  a  table  in  the  Pentagon 
trying  to  recodify  an  Army  strength  provision  from  the  Army 
Organization  Act  of  1950,  a  provision  that  in  context  almost 
defied  interpretation.  It  was  a  landmark  of  obfuscation.  Each 
of  us  had  his  view  of  what  it  meant.  I  had  a  view.  Jim  strongly 
disagreed.  Then,  he  had  his  say,  and  finally  the  lawyer  at  the 
end  of  the  table,  .  .  .  who  had  had  enough  of  the  argu¬ 
ments,  said,  ‘Look,  you  guys,  I  know  what  it  means.  ’  So  we 
said,  What  do  you  mean,  you  know  what  it  means?’  He 
said,  7  wrote  it.  ’  We  asked,  ‘Then,  what  does  it  mean?’,  and 
he  told  us.  We  said,  ‘It  can  mean  a  lot  of  things,  but  of  all  the 
things  it  could  conceivably  mean,  it  couldn  ’ t  mean  that.  ’And 
we  mowed  him  down  in  spite  of  his  anguished  protests.  ” 

Reed  Dickerson  15 

The  lawyer  in  Professor  Dickerson’s  anecdote  who  insisted  that  he 
knew  what  a  statutory  provision  meant  because  he  had  drafted  it 
assumed  that  language  necessarily  means  what  it  is  intended  to  mean. 
Stated  differently,  his  assumption  was  that,  if  language  can  convey  a 
fixed  number  of  meanings,  it  must  include  among  them  the  meaning 
intended  by  the  author  of  the  language,  and  further,  that  the  intended 
meaning  is  the  correct  one. 

While  the  meaning  of  language  is  very  often  the  same  as  its 
intended  meaning,  the  lawyer’s  assumption  is  false  as  a  general 
proposition.  Consider  what  is  probably  the  most  celebrated  counter¬ 
example  in  the  English  language: 

“There’s  glory  for  you!’’ 

“I  don’t  know  what  you  mean  by  ‘glory,’”  Alice  said. 

Humpty  Dumpty  smiled  contemptuously.  “Of  course 
you  don’t— till  I  tell  you.  I  mean  ‘there’s  a  nice  knock-down 
argument  for  you!’ ” 

“But  ‘glory’  doesn’t  mean  ‘a  nice  knock-down  argu¬ 
ment,’”  Alice  objected. 

“When  /  use  a  word,”  Humpty  Dumpty  said,  in  a  rather 
scornful  tone,  “it  means  just  what  I  choose  it  to  mean — 
neither  more  nor  less.” 

15  Professionalizing  Legislative  Drafting— The  Federal  Experience  165  (R.  Dickerson 
ed.  1973)  (footnotes  omitted). 
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“The  question  is’’  said  Alice,  “whether  you  can  make 
words  mean  so  many  different  things.” 

“The  question  is’’  said  Humpty  Dumpty,  “which  is  to  be 
master — that’s  all.”  16 

This  example  may  be  humorous,  but  the  point  should  be  taken  seriously. 
With  statutory  interpretation,  far  more  than  with  other  forms  of  commu¬ 
nication,  the  question  is  which  is  to  be  master,  and  the  answer  is  not  always 
the  legislature.17  In  order  to  see  why  that  is  so,  it  is  necessary  first  to  explore 
the  distinction  between  legislative  intent  and  statutory  meaning. 


1.  Legislative  Intent 

Legislative  intent  is  an  elusive  concept  that  is  used  in  varying  senses 
by  different  authors,  often  carelessly  as  a  stand-in  for  other  concepts 
that  should  be  called  something  else.  That  is  undoubtedly  part  of  the 
reason  Max  Radin  called  it  a  “queerly  amorphous  piece  of  slag.”  18 
Reed  Dickerson,  on  the  other  hand,  has  called  it  an  “indispensable” 
concept,  a  “fundamental  presupposition  of  the  legislative  process” 
without  which  that  process  is  “blatant  nonsense.”  19 


a.  Varieties  of  “Intent” 

The  term  “legislative  intent”  has  numerous  meanings.  For  exam¬ 
ple,  it  is  sometimes  used  to  refer  to  the  general  purposes  of  the 

16  L.  Carroll,  Through  the  Looking-Glass  93-94  (Random  House  ed.  1946).  See  also  id. 
at  94-95  (‘“Impenetrability!  That’s  what  /  say!’  ‘Would  you  tell  me  please,  said 
Alice,  ‘what  that  means?’  ‘Now  you  talk  like  a  reasonable  child,’  said  Humpty 
Dumpty,  looking  very  much  pleased.  T  meant  by  “impenetrability”  that  we’ve  had 
enough  of  that  subject,  and  it  would  be  just  as  well  if  you’d  mention  what  you  mean 
to  do  next,  as  I  suppose  you  don’t  mean  to  stop  here  all  the  rest  of  your  life.’  ‘That  s 
a  great  deal  to  make  one  word  mean,’  Alice  said  in  a  thoughtful  tone.  ‘When  I  make 
a  word  do  a  lot  of  work  like  that,’  said  Humpty  Dumpty,  T  always  pay  it  extra.’  ”). 

17  Interestingly,  Judge  Mikva  chooses  this  very  example  to  assert  that  a  statute  means 
what  Congress  intends  it  to  mean:  “Congress  is  like  Humpty  Dumpty  in  Through  the 
Looking  Glass.  When  Congress  uses  a  word,  the  word  means  what  Congress  says  it 
means,  all  the  dictionary  definitions  to  the  contrary  notwithstanding.  If  Congress  has 
established  what  it  wants  a  word  to  mean,  that  is  what  it  means.”  Mikva,  A  Reply  to 
Judge  Starr’s  Observations,  1987  Duke  L. J.  380,  386.  Mikva  makes  his  position  clear 
throughout  the  article  that  Congress  may  “establish”  what  a  word  means  not  only  by 
definitions  in  the  text  of  the  statute  (which  is  certainly  permissible,  see  text 
accompanying  note  60,  infra)  but  also  in  the  legislative  history. 

18  Radin,  Statutory  Interpretation,  supra  note  3,  at  872. 

19  R  Dickerson  supra  note  7,  at  77,  78;  see  also  Dickerson,  Statutory  interpretation: 

Legislative  H,s,ory.  .1  Hofs.ra  L.  Rev.  1.25,  1126  (1983)  (wuhou, 
legislative  intent,  legislative  process  “makes  no  sense  ). 
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legislature  in  enacting  a  law.20  In  that  sense,  one  might  say  that  the 
intent  of  the  Civil  Rights  Act  of  1964  was  to  eradicate  invidious 
discrimination.  Intent  may  also  be  used  synonymously  with  purpose  in 
its  narrow  sense.  In  this  sense,  the  legislative  intent  behind  §  1983  21  was 
to  provide  a  federal  remedy  to  persons  deprived  of  constitutional  rights 
by  an  official’s  abuse  of  his  position.22 

The  term  “legislative  intent”  also  may  refer  to  the  way  in  which  the 
statute  is  to  be  applied  to  the  case  at  hand.  Thus,  a  legislature  either 
intends  or  does  not  intend  a  statutory  provision  to  apply  to  particular 
facts.23  Or,  as  Radin  would  have  put  it,  legislators  either  have  or  do  not 
have  mental  images  of  particular  fact  situations:  “Did  the  legislator  in 
establishing  this  determinable  [/. e. ,  general  term]  have  a  series  of 
pictures  in  mind,  one  of  which  was  this  particular  determinate  [i.e. , 
specific  situation]?”  24  In  this  view,  a  legislator  has  no  intent  at  all  “in 
respect  of  a  particular  covered  by  the  general  word  which  did  not  occur 
to  his  mind.”  25  For  example,  if  the  legislature  enacts  a  statute  to 
prohibit  importation  of  “wild  animals,”  a  legislator  “intended”  it  to 
apply  to  elephants  if  he  imagined  elephants  when  he  thought  of  the 
scope  of  the  term  “wild  animals.”  In  contrast,  he  had  no  intent 
regarding  wildebeests  if  he  did  not  affirmatively  think  of  wildebeests, 
even  if  that  was  only  because  he  was  unfamiliar  with  them.  Similarly,  if 
a  person  were  charged  with  violating  an  ordinance  prohibiting  vehicles 
in  the  public  park  26  for  riding  a  motorized  wheelchair  (or,  better  yet, 
for  propelling  himself  in  a  motorless  wheelchair),  the  issue  might  be 
characterized  as  whether  the  legislature  affirmatively  intended  to  cover 
wheelchairs— that  is,  whether  the  legislature  had  them  specifically  in 
mind.  This  is  distinct  from  asking  what  the  purpose  of  the  ordinance 
was,  in  either  the  general  or  the  narrow  sense.  If  the  purpose  of  the 
ordinance  could  be  determined,  one  might  feel  confident  that  the 
legislature  did  (or  did  not)  expect  motorized  wheelchairs  to  fall  within 


20  See  Landis,  supra  note  3,  at  888. 

21  42  U.S.C.  §  1983  (1982). 

22  See  Monroe  v.  Pape,  365  U.S.  167,  172  (1961)  (Congress  “intend[ed]”  to  give  persons' 
such  a  remedy). 

23  See  eg,  Landis,  supra  note  3,  at  887,  888  (treating  this  factual  application  as  the 
meaning’  of  the  statute);  Jones,  Statutory  Doubts  and  Legislative  Intention,  40 

Colum.  L.  Rev.  957,  971  (1940). 

24  Radin,  Statutory  Interpretation,  supra  note  3,  at  869-70. 

25  Payne,  The  Intention  of  the  Legislature  in  the  Interpretation  of  Statutes,  19.6 

Current  Legal  Probs.  96,  101.  ,  i 

26  H.L.A.  Hart,  Positivism  and  the  Separation  of  Law  and  Morals,  71  Harv.  L.  Rev. 
593  607  (1958).  The  term  “vehicle”  is  not  defined  in  the  ordinance. 
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the  prohibition,  but  to  have  an  “intent”  in  the  sense  of  intended 
application,  a  legislature  must  have  considered  the  specific  case. 

A  somewhat  paler  version  of  this  type  of  intent  is  the  hypothetical 
or  presumed  intent  as  to  the  case  at  hand.  One  is  required  to  surmise 
how  the  legislature  would  have  reacted,  had  it  actually  considered 
coverage  of  wheelchairs  under  the  ordinance.  This  version  of  intent  may 
sound  far-fetched,  but  as  prominent  a  judge  as  Learned  Hand  wrote 
that  “[w]e  can  best  reach  the  meaning  here,  as  always,  by  recourse  to  the 
underlying  purpose,  and  with  that  as  a  guide,  by  trying  to  project  upon 
the  specific  occasion  how  we  think  persons,  actuated  by  such  a  purpose, 
would  have  dealt  with  it,  if  it  had  been  presented  to  them  at  the 
time.”  27  Indeed,  the  relevance  of  this  version  of  intent  is  widely 
accepted  because  it  appears,  albeit  erroneously,  to  further  rule  by  the 
elected  branches  of  government. 

Still  another  sense  of  the  term  legislative  intent  is  intended 
meaning.28  To  return  to  a  previous  example,  Humpty  Dumpty’s  intent 
in  using  the  phrase  “there’s  glory  for  you”  was  ostensibly  to  convey  the 
idea  “there’s  a  nice  knock-down  argument  for  you.”  Similarly,  one 
might  say  that  the  legislative  intent  in  authorizing  the  Attorney  General 
to  grant  asylum  to  an  alien  who  cannot  return  to  his  home  country 
because  of  a  “well-founded  fear  of  persecution”  29  was  to  authorize 
asylum  if  the  alien  subjectively  feared  persecution;  alternatively,  the 
intent  may  have  been  to  authorize  asylum  if  the  alien  subjectively  and 
reasonably  feared  persecution.  One  would  ascertain  this  intent  by 
looking  for  evidence  of  what  the  drafters  meant  by  this  choice  of  words 
(in  the  legislative  history,  for  instance)  or  by  inferring  that  intended 
meaning  from  the  statutory  context.  Intended  meaning  is  an  especially 
powerful  version  of  intent,  because  one  ordinarily  would  expect  a 
communication  to  mean  what  it  was  intended  to  mean.  As  discussed 
later  in  this  chapter,  however,  an  interpreter  of  a  statutory  communica¬ 
tion  must  know  what  to  do  when  that  expectation  does  not  hold  true.  0 

A  distinct  version  of  legislative  intent  is  the  desired  (or  expected) 
judicial  interpretation.  With  this  type  of  intent,  which  may  be  distinct 
from  intended  meaning,  the  legislature  enacts  certain  statutory  language 
with  the  hope  or  expectation  that  the  courts  will  interpret  it  in  a 
particular  manner.  Any  congressman  familiar  with  the  language  of 
proposed  legislation  undoubtedly  will  have  this  kind  of  “intent”;  it  is 


27  Borella  v.  Borden  Co.,  145  F.2d  63,  64  (2d  Cir.  1944),  aff’d,  325  U.S.  679  (1945). 

28  See,  e.g.,  Pound,  Spurious  Interpretation,  7  Colum.  L.  Rev.  379,  381  (1907). 

29  8  U.S.C.  §  1 101  (a)(42).  See  generally  INS  v.  Cardoza-Fonseca,  480  U.S.  421  (1987). 

30  See  generally  text  accompanying  notes  74-98,  infra. 
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natural  to  hope  or  expect  that  the  language  will  be  interpreted  exactly  as 
one  understands  it.  On  the  other  hand,  it  is  inevitable  in  a  politically 
accountable  body  that  some  statutes  will  be  enacted  with  the  hope  that 
the  courts  will  take  the  heat  by  interpreting  them  neither  as  their 
language  suggests  nor  as  the  public  statements  of  the  legislators  indicate 
but  rather  as  the  legislators  actually  (privately)  desire.  This  may  be 
accomplished  by  enacting  vague  language  that  can  be  defended  publicly 
as  having  a  popular  interpretation  while  remaining  open  to  the  unpop¬ 
ular  (desired)  interpretation.  It  may  also  be  accomplished  by  enacting 
clear  language  that  limits,  or  fails  to  effectuate  fully,  the  broadly  stated 
aims  ot  the  legislation.  Judges  attuned  to  the  broad  legislative  purposes 
may  minimize  the  significance  of  a  limitation  in  the  statute  and  ignore 
it  in  their  interpretation.31  This  usage  of  the  term  legislative  intent 
recognizes  that  some  judicial  misinterpretations  make  the  legislature 
quite  happy.32 

The  final  version  of  legislative  intent,  for  present  purposes,  is  the 
intent  shown  by  the  text  of  the  statute  as  understood  by  an  average 
reader.  Dickerson  calls  this  the  “manifest  intent.”  33  This  intent  is 
simply  the  meaning  of  the  statute. 

b.  Corporate  Legislative  Intent 

Thus  far,  the  discussion  has  made  the  assumption  that  a  legislative 
body  consisting  of  individual  legislators  who  may  have  their  own 
individual  intents  (or  none  at  all  34)  can  have  a  corporate  legislative 
intent.35  Whether  corporate  intent  is  a  coherent  concept  is  a  problem 


31  Viewed  charitably,  the  Weber  decision  is  an  example  of  this  use  of  broad  purposes 
(eliminating  discrimination)  to  override  explicit  statutory  limitations.  See  United 
Steelworkers  v.  Weber,  443  U.S.  193,  201  (1979)  (relying  on  “spirit”  of  the  statute). 

32  This  may  be  true  even  if  the  legislators’  expectation  is  an  honest  misjudgment  of  the 
effect  of  the  statutory  language.  See  MacCallum,  supra  note  10,  at  760. 

33  R.  Dickerson,  supra  note  7,  at  69-70. 

34  A  legislator  may  have  no  understanding  of  the  aims  or  the  language  of  a  bill;  he  may 
not  have  read  it  or  even  have  been  present  at  the  debate;  or  his  vote  may  have  come 
through  “log-rolling” — as  a  quid  pro  quo  for  another  legislator’s  vote  on  a  different 
bill.  See  Wasby,  Legislative  Materials  as  an  Aid  to  Statutory  Interpretation:  A 
Caveat,  12  J.  Pub.  Law  262,  269  (1963)  (one  who  trades  his  vote  has  no  intention 
concerning  bill;  “it  is  only  part  of  a  larger  pattern”);  see  also  Farber  &  Frickey, 
Legislative  Intent  and  Public  Choice,  74  Va.  L.  Rev.  423,  427  &  n.12  (1988). 

35  The  modern  debate  over  this  problem  can  be  traced  to  an  exchange  in  the  Harvard 
Law  Review  in  1930.  See  Radin,  Statutory  Interpretation,  supra  note  3;  Landis,  supra 
note  3.  A  perceptive  analysis  of  the  issue  is  contained  in  MacCallum,  supra  note  10, 
at  763-77. 
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that  exists  for  all  versions  of  intent,  except  intent  defined  as  the  meaning 
of  the  statutory  text.  This  problem  is  the  main  reason  for  the  traditional 
rule  of  interpretation,  succinctly  expressed  by  Justice  Story,  that 
excludes  statements  of  individual  legislators  made  during  floor  debate: 
We  must  take  it  to  be  true,  that  the  legislature  intend  precisely 
what  they  say,  and  to  the  extent  which  the  provisions  of  the 
act  require,  for  the  purpose  of  securing  their  just  operation 
and  effect.  Any  other  course  would  deliver  over  the  court  to 
interminable  doubts  and  difficulties;  and  we  should  be 
compelled  to  guess  what  was  the  law,  from  the  loose  com¬ 
mentaries  of  different  debates,  instead  of  the  precise  enact¬ 
ments  of  the  statute.36 

The  problem  of  corporate  legislative  intent  is  hardly  a  frivolous 
one.  Suppose  the  Senate  passes,  by  a  70-30  vote,  a  bill  prohibiting 
vehicles  from  the  Mall.  Of  the  70  senators  who  voted  “yea’’  suppose 
that  40  believed  that  “vehicle”  meant  any  carriage  or  other  artificial 
contrivance  capable  of  being  used  as  a  means  of  transportation  on 
land;  37  that  15  believed  that  “vehicle”  was  shorthand  for  “motor 
vehicle”  and  voted  for  the  bill  because  they  assumed  the  term  would  be 
narrowly  interpreted;  38  that  10  were  uncertain  what  they  believed;  and 
that  5  never  read  the  bill  and  voted  “yea”  only  because  they  had  been 
lobbied  by  the  Ad  Hoc  Committee  to  Keep  the  Green  Grass  Green.  Of 
the  30  senators  voting  “nayT  suppose  that  12  agreed  with  the  40  voting 
“yea”  who  took  a  broad  view  of  the  meaning  of  “vehicle”;  that  5  were 
unsure;  that  5  did  not  read  the  bill,  but  voted  “nay”  out  of  spite;  and 
that  8  did  not  care  what  “vehicle”  meant  but  viewed  this  bill  as  a 
hindrance  to  the  progress  of  their  own  bill  to  permit  commercial 
development  of  the  Mall.  This  hypothetical  example  is  further  compli¬ 
cated  by  the  fact  that,  in  the  interpretation  of  a  statute,  the  House’s 
intent  must  also  be  factored  in,  and  perhaps  the  President’s  as  well. 


36  Mitchell  v.  Great  Works  Milling  &  Manufacturing  Co.,  17  F.  Cas.  496,  499  (C.C.D. 
Me.  1843)  (No.  9,662)  (per  Justice  Story,  sitting  as  Circuit  Judge). 

37  See  1  U.S.C.  §  4  (1982). 

38  See  Dworkin,  How  to  Read  the  Civil  Rights  Act,  N.Y.  Rev.  Bks.,  Dec.  20,  1979,  at 
37,  39  (“A  congressman  may  have  voted  for  the  Civil  Rights  Act  .  .  .  precisely 
because  he  thought  that  it  would  prohibit  affirmative  action  programs  of  a  certain 
type;  another  may  have  voted  for  it  only  because  he  thought  it  would  not.”);  Bishin, 
The  Law  Finders:  An  Essay  in  Statutory  Interpretation,  38  S.  Cal.  L.  Rev.  1,  14 
(1965)  (“The  chairman  says  the  statute  means  one  thing.  One  legislator  thinks  he  is 
wrong,  but  votes  for  the  bill  because  he  thinks  it  will  be  taken  by  the  courts  to  mean 
something  else.  Another  thinks  the  statute  is  not  that  broad.  Another  that  it  is  not 
that  restrictive.  All  vote  for  the  provision  assuming  the  validity  of  their  own 

construction.”). 
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Several  approaches  might  be  taken  to  ascertain  the  Senate’s 
corporate  “intent”  in  this  example.  First,  since  a  majority  of  senators 
intended  the  broad  meaning  of  “vehicle”  (40  pro,  12  con),  that  might  be 
said  to  be  the  Senate’s  intent.  This  majoritarian  approach  has  two 
obvious  drawbacks.  It  glosses  over  the  ever-present  practical  problem  of 
actually  determining  the  individual  intent  of  each  senator.39  It  also 
raises  the  question  of  why  the  intent  of  “nay”  voters  should  matter.40  In 
the  hypothetical  example,  the  majority  intent  would  consist  of  the  intent 
of  a  combination  of  supporters  and  opponents  of  the  bill.  The 
majoritarian  theory  fails  to  explain  why  12  opponents’  intent  should 
count  toward  that  majority,  when  30  supporters’  intent  did  not. 
Moreover,  if  there  had  been  only  8  opponents  rather  than  12  who 
intended  the  broad  meaning  of  “vehicle,”  why  should  that  have  affected 
the  intent  behind  a  statute  that  the  opponents  tried  to  defeat? 

A  second  approach  to  corporate  legislative  intent  would  be  to  use 
a  “vector”  model,  representing  a  sort  of  institutional  consensus.41  A 
vector  is  a  mathematical  concept  consisting  of  a  length  and  a  direction. 
Vectors  can  be  “added”  to  form  a  “resultant”  or  total  of  all  the  vectors. 
In  the  vector  model,  each  senator’s  intent  is  viewed  as  a  vector  having 
length  and  direction.  The  direction  represents  the  intent  and  the  length 
represents  the  importance  of  the  senator’s  contribution  to  the  enact¬ 
ment  of  the  bill.42  The  vector  model  is  perhaps  attractive  mathemati¬ 
cally,  because  it  theoretically  allows  an  interpreter  to  compute  a  precise 
corporate  intent.  But  once  one  returns  from  the  model  to  the  real  world, 
it  becomes  clear  that  the  precise  corporate  intent  one  has  computed 
lacks  any  meaningful  relationship  to  the  individual  intent  vectors.  To 
illustrate  with  the  simplest  case,  assume  a  legislature  consisting  of  only 
two  legislators.  The  resultant  when  one  legislator  intends  that  the  term 
“vehicle”  have  the  broad  meaning  and  one  intends  that  it  mean  only 
motor  vehicles  would  resemble  neither  legislator’s  intent  and  might 
represent  a  compromise  that  neither  would  agree  to. 

Despite  its  goal  of  precision,  this  second  approach  probably 

39  See  Corry,  The  Use  of  Legislative  History  in  the  Interpretation  of  Statutes,  32  Can. 
Bar  Rev.  624,  626  (1954)  (“Since  only  a  fraction  of  the  members  of  the  majority  ever 
speaks  on  one  bill,  one  out  of  ten  perhaps,  we  can  never  find  in  legislative  history  an 
express  intention  of  the  majority  on  a  specific  ambiguity.”);  ten  Broek,  Admissibility 
of  Congressional  Debates  in  Statutory  Construction  by  the  United  States  Supreme 
Court,  25  Calif.  L.  Rev.  326,  335  (1937)  (difficult  for  Court  “to  discover  whether  the 
Congressmen  who  spoke  represented  the  viewpoint  of  the  majority  ot  both  Houses”). 

40  See  generally  Part  I1I.C.,  infra. 

41  See  R.  Dickerson,  supra  note  7,  at  73.  Dickerson  uses  vectors  only  as  an  analogy 
without  endorsing  the  concept  as  a  means  of  computing  corporate  intent. 

42  See  id. 
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cannot  be  made  workable.  Two  possible  modifications  of  this  vector 
model  are  similarly  flawed.  These  involve  determining  the  group  intent 
based  either  on  a  “centrist  position”  in  the  legislature  or  on  the  “least 
common  denominator.”  The  former  requires  that  a  judge  ask  which 
interpretation  of  a  provision  is  closer  to  “the  views  of  a  ‘typical’  centrist 
legislator.”  43  The  latter  is  based  on  the  theory  that,  if  everyone  shares 
some  aspects  of  intent  (e.g. ,  a  vehicle  has  wheels,  moves,  and  carries 
things),  this  “consensus”  represents  the  common  intent.  Neither  of 
these  is  a  particularly  helpful  model.  Ascertaining  the  centrist  legisla¬ 
tor’s  position,  even  if  feasible,  is  unsatisfactory  because  it  may  represent 
the  position  of  a  defeated  minority,  who  joined  the  majority  only  after 
losing  the  key  battles,  or  of  no  one  at  all.  The  “common  denominator” 
theory  creates  other  problems,  which  are  illustrated  by  the  example  of  the 
vehicle  law.  First,  are  motors  part  of  the  least  common  denominator?  Both 
legislators  in  our  hypothetical  two-man  legislature  would  consider  a  motor 
vehicle  to  come  within  the  meaning  of  the  term  “vehicle”;  for  one  of  these 
legislators,  motor  vehicles  are  a  sub-class  of  vehicles,  while,  for  the  other, 
they  are  the  entire  class.  If,  however,  we  treat  motors  as  part  of  the 
consensus,  we  thereby  exclude  all  non-motor  vehicles — that  is,  we  effec¬ 
tively  accept  a  requirement  that  vehicles  have  motors,  which  is  clearly  not 
part  of  the  consensus.  Second,  going  back  to  the  100-member  Senate,  the 
least  common  denominator  in  every  case  in  which  even  one  Senator  has  no 
intent  at  all  must  always  be  “no  intent.” 

A  third,  more  realistic  approach  to  corporate  legislative  intent  is 
the  “agency”  model,44  which  assumes  that  legislatures  adopt  the  intent 
of  those  responsible  for  the  legislation,  principally  the  bill’s  legislative 
sponsors,  the  floor  managers,  and  the  majority  (those  favoring  the  bill) 
in  the  committee  having  jurisdiction  over  the  bill.  This  approach 
assumes  that  legislatures  act  by  delegating  primary  responsibility  for  a 
particular  bill  to  a  small  number  of  legislators  45  and  that  any  legislators 
who  vote  for  a  bill  without  forming  an  intent  generally  acquiesce  in  the 


43  Farber  &  Frickey.  supra  note  34,  at  437. 

44  MacCallum,  supra  note  10,  at  780.  David  Frohnmayer  calls  it  the  “successive 
ratification  theory.”  Frohnmayer,  Of  Legislative  Intent,  the  Perils  of  Legislative 
Abdication,  and  the  Growth  of  Administrative  and  Judicial  Power,  22  Willamette  L. 
Rev.  219,  225  (1986)  (“by  a  successive  ratification  of  their  decisions  by  committees 
and  houses  of  the  legislature,  the  intentions— if  discoverable— of  these  participants 
may  be  fairly  attributable  to  the  entire  legislative  institution”). 

45  MacCallum,  supra  note  10,  at  780;  Wald,  Some  Observations  on  the  Use  of 
Legislative  History  in  the  1981  Supreme  Court  Term,  68  Iowa  L.  Rev.  195,  201  n.48 
(1983);  Chamberlain,  supra  note  3,  at  82;  cf  Posner,  supra  note  8,  at  205  (referring 
to  what  “Congress  (by  which  1  mean  those  members  who  took  an  interest  in  this 
provision  of  the  Act)”  must  have  intended). 
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intent  of  those  who  are  knowledgeable  about  the  language  and  effect  of 
the  bill.46  Learned  Hand  defended  this  approach  by  arguing  that,  while 
members  of  Congress  may  express  personal  views  about  the  general 
purposes  of  legislation,  “as  to  the  details  of  its  articulation  they  accept 
the  work  of  the  committees;  so  much  they  delegate  because  legislation 
could  not  go  on  in  any  other  way.”  47 

This  third  approach  might  have  been  justified  as  committees  were 
originally  constituted.  In  the  early  days  of  the  Senate,  all  committees 
excepting  one  were  ad  hoc;  the  standing  committees  that  have  since 
proliferated  simply  did  not  exist.48  These  committees  were  appointed  for  a 
specific  purpose,  such  as  considering  whether  legislation  was  needed  and 
drafting  it  if  it  was,  and  they  were  “readily  responsive  to  the  Senate  as  a 
whole.”  49  This  responsiveness  was  ensured,  under  British  precedent,  by 
selecting  only  those  who  supported  the  legislation  to  be  on  the  committee, 
and  it  was  not  considered  “unsportsmanlike  or  unobjective”  to  exclude  the 
minority,  because  “committees  were  regarded  merely  as  instrumentalities  to 
accomplish  the  purposes  of  the  Senate  majority.”  50  In  short,  the  commit¬ 
tees  “were  the  servants,  not  the  masters  of  the  Senate.  They  were  appointed 
for  the  express  purpose  of  accomplishing  the  will  of  the  majority  and  were 
at  all  points  subject  to  its  will.”  51 

With  the  rise  of  the  current  system  of  standing  committees,  the 
validity  of  the  agency  approach  is  less  certain.  For  instance,  the  agency 
approach  has  been  criticized  as  “at  best  a  legal  conclusion,  not  a  factual 
description”  since  its  proponents  have  not  shown  that  nonparticipating 
legislators  “really  believe”  that  they  are  tacitly  adopting  the  committee’s 
interpretive  views  when  they  vote  to  enact  a  bill.52  At  the  same  time, 
committee  reports,  which  courts  did  not  treat  as  sources  of  legislative 


46  See  R.  Posner,  The  Federal  Courts:  Crisis  and  Reform  269  (1985);  Note,  Nonlegis¬ 
lative  Intent  as  an  Aid  to  Statutory  Interpretation,  49  Colum.  L.  Rev.  676,  678  (1949); 
McManes,  supra  note  3,  at  237;  Chamberlain,  supra  note  3,  at  82;  Landis,  supra  note 
3,  at  889;  R.  Dickerson,  supra  note  7,  at  71-72. 

47  SEC  v  Robert  Collier  &  Co.,  76  F.2d  939,  941  (2d  Cir.  1935). 

48  R.  Swanstrom,  The  United  States  Senate  (1787-1801):  A  Dissertation  on  the  First 
Fourteen  Years  of  the  Upper  Legislative  Body,  S.  Doc.  No.  19,  99th  Cong.,  1st  Sess. 
224  (1985).  The  one  standing  committee  was  the  joint  Senate-House  Committee  on 
Enrolled  Bills.  Id.  at  225.  In  the  House,  the  standing  committee  system  developed 
more  quickly.  See  Congressional  Quarterly,  Guide  to  Congress  463  (3d  ed.  1982). 

49  R.  Swanstrom,  supra  note  48,  at  224. 

50  Id  at  228  229  “The  minority  would  have  full  opportunity  to  present  its  viewpoint 
when  a  measure  came  up  on  the  floor  for  action  by  the  parent  body.”  Id. 

si  jd  at  230 

52  Bishin,  supra  note  38,  at  15.  Bishin  adds  that  “the  committee  is  not  given 
constitutional  authority  to  enact  legislative  directions.”  Id.  at  16. 


14 


intent  under  the  earlier  committee  system,  despite  the  clear  delegation 
of  authority  to  the  ad  hoc  committees,  are  now  relied  upon  heavily  in 
statutory  interpretation. 

A  further  problem  with  the  agency  approach  is  that  the  commit¬ 
tee’s  intent  is  itself  a  corporate  intent.  While  the  sponsor’s  or  floor 
manager’s  individual  intent  may  often  be  relatively  easy  to  determine, 
the  committee’s  corporate  intent  suffers  from  the  same  indeterminacy  as 
the  intent  of  the  entire  legislature.  This  problem  is  not  solved  by  the 
publication  of  a  single,  corporate  document,  i.e.,  a  committee  report. 
To  begin  with,  a  committee  report  is  typically  prepared  by  staff  after  the 
committee  votes  to  report  the  bill  out,  and  there  is  no  formal  approval 
by  the  committee.  Even  if  the  committee  formally  voted  on  the  text  of 
the  report,  the  report  would  represent  the  committee  members’  intent  in 
the  same  way  that  the  enacted  bill  represented  the  intent  of  the  entire 
legislature.  Thus,  under  the  agency  approach,  if  one  had  to  look  to  the 
intent  of  the  committee  rather  than  the  statute  to  ascertain  the  intent  of 
the  legislature,  perhaps  one  would  have  to  look  to  the  intent  of  the 
appropriate  subcommittee  rather  than  the  committee  report  to  ascertain 
the  true  intent  of  the  committee. 

Finally,  the  agency  approach  provides  no  rule  for  ascertaining  the 
intent  of  a  bicameral  legislature.  For  example,  suppose  the  intent  of  the 
relevant  Senate  committee  is  known,  and  thus,  under  the  agency 
approach,  the  intent  of  the  entire  Senate.  Suppose  further  that  the  same 
is  also  true  of  the  House.  If  the  House  conferees  meet  with  the  Senate 
conferees  and  agree  on  the  language  but  agree  to  disagree  on  its 
meaning,  the  agency  approach  may  result  in  conflicting  intents  that 
cannot  be  reduced  to  a  single  corporate  intent  for  Congress  as  a  whole.53 

In  short,  the  concept  of  legislative  intent,  while  surely  not  inco¬ 
herent  and  indeed  essential  in  certain  areas  of  law,54  is  nevertheless  far 


53  See  de  Sloovere,  Preliminary  Questions  in  Statutory  Interpretation ,  9  N.Y.U.L.Q. 
Rev.  407,  413  (1932)  (legislature  cannot  intend  two  different  meanings  for  a  statute). 

54  there  may  be  no  entirely  satisfactory  method  of  determining  the  intent  of  a  legislative 
body,  other  than  from  the  text  of  an  enactment,  but  in  a  small  number  of  areas  of 
law,  the  Constitution  requires  courts  to  determine  not  only  the  meaning  of  a  statute 
but  also  the  corporate  purpose  or  motive  behind  it.  For  example,  the  Equal 
Protection  Clause  of  the  Fourteenth  Amendment  prohibits  “discrimination  because 
of  race  or  color?’  Strauder  v.  W.Va.,  100  U.S.  303,  310  (1880),  which  means  that  a 
“purpose  to  discriminate  must  be  present  .  .  .  Akins  v.  Tex. ,  325  U.S.  398, 
403-04  (1945).  Thus,  “the  invidious  quality  of  a  law  claimed  to  be  racially 
discriminatory  must  ultimately  be  traced  to  a  racially  discriminatory  purpose. 
Washington  v.  Davis,  426  U.S.  229,  240  (1976).  In  the  equal-protection  context,  a 
facially  neutral  law  may  be  deemed  presumptively  suspect  if  it  is  established  that  the 

(continued  .  .  .) 
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more  complex  than  would  be  expected  from  the  frequent  boilerplate 
references  to  it  in  judicial  opinions. 

2.  Meaning  and  Context 

The  meaning  ot  a  statute  is  a  distinct  concept  from  legislative 
intent  in  its  contemporary  sense.  Meaning  depends  not  so  much  upon 
what  is  intended  by  the  speaker  as  upon  the  actual  usage  of  words.55 
Language  is  a  “complex  of  social  habits’’  and  the  determining  factor  in 
meaning  is  the  way  in  which  language  is  used  in  a  particular  cultural 
situation.56  People  understand  language  through  their  experience  with 
usage  and  their  ability  to  adapt  this  experience  to  new  linguistic  settings. 


(.  .  .  continued) 

legislative  body  “intended”  to  discriminate — in  other  words,  that  it  enacted  the  law 
at  least  in  part  “because  of”  and  not  merely  “in  spite  of”  its  disparate  impact  upon 
an  identifiable  ethnic  group.  Personnel  Adtn’r  v.  Feeney ,  442  U.S.  256,  279  (1979). 
Once  discriminatory  intent  is  “shown  to  have  been  a  ‘substantial’  or  ‘motivating’ 
factor  behind  enactment  of  a  law,  the  burden  shifts  to  the  law’s  defenders  to 
demonstrate  that  the  law  would  have  been  enacted”  even  in  the  absence  of  such 
discriminatory  intent.  Hunter  v.  Underwood,  471  U.S.  222,  228  (1985). 

As  the  Supreme  Court  has  recognized,  establishing  that  discriminatory  intent  has 
been  a  substantial  or  motivating  factor  behind  a  law’s  enactment  is  often  “problem¬ 
atic.”  Id.  But  the  courts  must  do  the  best  they  can,  conducting  “a  sensitive  inquiry 
into  such  circumstantial  and  direct  evidence  of  intent  as  may  be  available!’  Village  of 
Arlington  Heights  v.  Metropolitan  Hous.  Dev.  Corp.,  429  U.S.  252,  265  (1977), 
including  the  following: 

The  historical  background  of  the  decision  is  one  evidentiary  source, 
particularly  if  it  reveals  a  series  of  official  actions  taken  for  invidious 
purposes.  The  specific  sequence  of  events  leading  up  to  the  challenged 
decision  also  may  shed  some  light  on  the  decisionmaker’s  purposes. 

* *  *  *  Departures  from  the  normal  procedural  sequence  also  might  afford 
evidence  that  improper  purposes  are  playing  a  role.  Substantive  departures 
too  may  be  relevant,  particularly  if  the  factors  usually  considered  important 
by  the  decisionmaker  strongly  favor  a  decision  contrary  to  the  one  reached. 

Id.  at  267  (citations  omitted).  Thus,  the  inquiry  into  the  motive  or  purpose  of  a 
legislature  or  other  official  entity  is  a  “practical”  one  that  looks  at  “‘the  give  and 
take  of  the  situation.’”  Feeney,  442  U.S.  at  256  n.24  (citation  omitted).  It  is  an 
inquiry  that  is  undertaken,  moreover,  because  the  Constitution  requires  it. 

55  Wittgenstein,  for  example,  stated  that  the  “meaning  of  a  word  is  its  use  in  the  language.” 
L.  Wittgenstein,  Philosophical  Investigations  20e  (G.  Anscombe  trans.  1953).  Wittgen¬ 
stein’s  formulation  is  worthy  of  consideration  because  it  is  succinct  and  confirming  of 
one’s  intuitive  sense.  The  fine  points  of  twentieth-century  linguistic  philosophy  are  far 
beyond  the  scope  of  this  report.  Cf.  Nutting,  The  Ambiguity  of  Unambiguous  Statutes, 
24  Minn.  L.  Rev.  509,  51 1  (1940)  (“Experts  on  statutory  interpretation  .  .  .  have  never 

studied  semantics.  This  is  perhaps  a  good  thing.”). 

56  R.  Dickerson,  supra  note  7,  at  37;  Easterbrook,  Statutes’  Domains,  50  U.  Chi.  L.  Rev. 
533  533-34  n.2  (1983)  (“meaning  lies  in  shared  reactions  to  text  )  (emphasis  omitted). 
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Thus,  while  dictionaries  play  an  important  role  in  the  understanding  of 
language,  they  are  hardly  sufficient;  one  could  scarcely  learn  English  by 
memorizing  a  dictionary  and  all  the  rules  of  English  grammar  without 
having  experienced  how  the  words  and  rules  of  grammar  are  used  in 
practice,57 

Conversely,  the  speaker  of  English  cannot  effectively  communicate 
with  other  English-speakers  unless  he  employs  the  language  in  its 
customary  usage.58  The  very  process  of  communication  assumes  that 
the  speaker  uses  language  in  a  manner  that  the  intended  audience  will 
understand,  a  manner  calculated  to  convey  meaning,  not  to  mislead  or 
deceive.  A  Humpty  Dumpty  who  uses  words  in  senses  that  require  an 
explanation  is  not  likely  to  be  understood  by  other  English-speakers.  As 
Gerald  MacCallum  puts  it:  “Our  belief  that  we  can  understand  what  a 
man  says,  and  his  belief  that  he  will  be  understood,  mutually  depend 
upon  the  recognition,  acceptance,  and  utilization  of  .  .  .  conventions 
[of  usage].”  59  To  be  sure,  legislation  may  sometimes  deliberately  flout 
ordinary  usage.  A  statute  may  provide  a  concurrent  explanation  of 
meaning  by  defining  its  own  terms,  even  if  those  definitions  are  contrary 
to  accepted  usage.  For  example,  a  bill  once  introduced  in  the  House, 
intended  to  keep  criminals  from  wearing  bulletproof  vests,  would  have 
defined  a  bulletproof  vest  as  a  firearm.60  Although  they  are  permissible, 


57  Dictionaries  list  possible  meanings  of  individual  words.  They  do  not  purport  to  say 
what  meaning  the  word  must  have  in  a  particular  context.  H.  Hart  &  A.  Sacks,  The 
Legal  Process:  Basic  Problems  in  the  Making  and  Application  of  Law  1220  (tent.  ed. 
1958). 

58  Sinclair,  supra  note  9,  at  383  (“a  speaker  who  attempts  to  use  English  words  with 
different  meanings  will  fail  to  communicate  with  a  conventional  English-speaking 
hearer”);  H.  Hart  &  A.  Sacks,  supra  note  57,  at  1219  (“A  particular  user  of  the 
language  may  play  tricks  with  it,  and  assign  his  own  private  meanings  to  particular 
symbols  in  it.  But  he  cannot  unilaterally  alter  the  social  facts  of  other  people’s 
responses.”). 

59  MacCallum,  supra  note  10,  at  762  (emphasis  omitted). 

60  127  Cong.  Rec.  27684  (1981)  (statement  of  Rep.  Biaggi).  See  also  R.  Dickerson,  supra 
note  7,  at  3  (referring  to  legislative  definition  of  “supplies”  that  included  “land”).  A 
bill  once  introduced  to  require  mandatory  inspection  of  domesticated  rabbits 
slaughtered  for  human  food  chose  a  wholesale  redefinition  of  terms.  H.R.  10073, 
94th  Cong.,  2d  Sess.  The  bill  made  the  Poultry  Products  Inspection  Act  (PPIA) 
applicable  in  whole  to  domesticated  rabbits.  Section  2(b)(1),  (2),  and  (3)  of  the  bill 
provided  that  wherever  the  terms  “poultry?’  “poultry  products?’  and  “domesticated 
bird”  were  used  in  the  PPIA,  they  would  be  deemed  to  refer  to  domesticated  rabbits. 
Section  2(b)(4)  of  the  bill  provided  that  the  term  “feathers”  in  the  PPIA  would  be 
deemed  to  be  pelt.  See  S.  Rep.  No.  1253,  94th  Cong.,  2d  Sess.  3-4  (1976).  The  bill 
passed  but  was  vetoed  by  President  Ford.  (We  are  grateful  to  Mr.  Hyde  H.  Murray, 
House  minority  counsel,  for  referring  us  to  this  bill.) 
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such  definitions  risk  confusion.  Interpreters  of  the  legislation,  lacking 
experience  with  these  nonstandard  meanings,  will  often  have  difficulty 
reconciling  those  meanings  with  other  words  having  standard  meanings. 

Of  course,  any  suggestion  that  the  meaning  of  language  is  relevant 
to  statutory  interpretation  confronts  the  inevitable  skepticism  about  the 
ability  of  words  to  convey  identifiable  meanings.  While  it  may  not  be 
possible  to  derive  conclusions  logically  from  statutory  words,  the 
skepticism  about  language  proves  too  much.  If,  indeed,  it  is  impossible 
for  language  to  be  understood,  it  must  also  be  impossible  for  one  to  be 
understood  when  arguing  that  language  cannot  be  understood.  More¬ 
over,  if  statutory  language  is  inherently  incapable  of  conveying  an 
understandable  meaning,  so  too  is  the  language  in  legislative  history,  in 
judicial  opinions,  and  in  law  review  articles.61  In  fact,  as  Judge 
Easterbrook  points  out,  the  more  we  doubt  the  power  of  words  to 
convey  meaning,  the  more  we  must  doubt  the  power  of  judges  to  coerce 
compliance  with  their  conclusions.62 

The  skeptics  undervalue  the  power  of  context,  which  plays  an 
indispensable  part  in  conveying  and  understanding  meaning.  For  exam¬ 
ple,  context  may  help  to  resolve  ambiguities.  If  a  statute  provides  that  a 
certain  right  depends  upon  one’s  “residence  within  the  state’’  it  is 
unclear  in  isolation  whether  this  means  place  of  abode  or  legal  home.63 
If,  however,  the  provision  states  that  this  right  may  not  be  exercised 
unless  the  person  has  “maintained  legal  residence  within  the  state  for  at 
least  six  months,”  it  is  clear  enough  that  “residence  within  the  state”  has 
the  latter  meaning.  This  example  reflects  the  fact  that  one  usually  sees 
the  details  of  a  statute  in  isolation  before  understanding  their  context 
and  therefore  that  “what  first  appears  to  be  an  ambiguity  may  disappear 
on  a  more  careful,  comprehensive  reading.”  64 

Context  may  also  help  to  clarify  vagueness.  The  degree  of  vague¬ 
ness  of  a  term  may  range  from  extremely  vague  (i.e.,  so  vague  that  the 
meaning  cannot  be  discerned  and  the  statute  cannot  be  enforced)  to 
slightly  vague  (i.e.,  a  little  doubtful  but  essentially  understandable).  A 
vague  statutory  term,  such  as  “general  welfare,”  may  become  less  vague 
when  read  in  its  context.  Suppose  a  statute  requires  corporate  by-laws  to 
contain  shareholder  voting  provisions  designed  to  enhance  the  general 
welfare  of  the  holders  of  voting  stock  in  the  exercise  of  their  voting 


61  See  R.  Dickerson,  supra  note  7,  at  17  n.  18. 

62  Easterbrook,  Legal  Interpretation  and  the  Power  of  the  Judiciary,  7  Harv.  J.L.  & 
Pub.  Pol’y  87,  98  (1984);  Easterbrook,  Statutes’  Domains,  supra  note  56,  at 

533-34  n.2. 

63  See  R.  Dickerson,  supra  note  7,  at  44. 

64  Id.  at  48. 
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rights.”  Even  in  context  the  term  “general  welfare”  remains  somewhat 
vague,  but  its  meaning  is  far  clearer  than  before.  The  context  shows  that 
the  “general  welfare”  of  the  shareholders  means,  roughly,  the  “effec¬ 
tiveness”  of  their  vote. 

Generality  of  language  is  not  the  same  as  either  vagueness  or 
ambiguity.  Unlike  vague  or  ambiguous  language,  general  language  may 
have  a  reasonably  clear  meaning  although  it  can  applied  to  many 
particulars.  The  term  “appliance”  is  general  because  it  covers  clocks, 
blenders,  and  toasters,  among  others.  The  word  “blue”  is  general 
because  it  includes  sky  blue,  royal  blue,  navy  blue,  and  so  on.  General 
terms  can  also  be  vague  or  ambiguous.  The  term  “apartment  building” 
is  general  because  it  includes  different  kinds  of  buildings;  it  is  also 
somewhat  ambiguous  because  it  may  mean  any  building  with  separate 
dwelling  units  (thus  including  two-family  houses)  or  it  may  mean  a 
multi-unit  building  having  central  access  to  the  units  (thus  excluding 
two-family  houses).  Context  may  eliminate  the  mild  ambiguity  of  the 
term;  in  the  context  of  a  statute  that  prescribes  one  rule  for  “apartment 
buildings”  and  another  rule  for  “two-family  houses”  the  term 
“apartment  building”  should  be  understood  to  have  the  narrower 
meaning  (excluding  two-family  houses). 

Another  example  of  a  general  term  is  the  word  “reasonable.” 
While  some  would  say  this  word  is  vague  and  imprecise,65  its  meaning 
is  in  fact  perfectly  clear.  The  real  difficulty  with  the  word  is  that  its 
meaning  does  not  closely  confine  its  application  in  a  given  case.  For 
instance,  if  the  Federal  Rules  of  Civil  Procedure  were  amended  to 
require  that  negligence  be  pleaded  with  “reasonable  particularity^’  the 
context  of  the  other  pleading  rules  would  show  that  the  phrase  meant 
“more  particularity  than  general  allegations  and  less  particularity  than 
allegations  of  fraud,  mistake,  and  so  on.”  A  judge,  therefore,  would 
know  exactly  what  the  rule  meant  but  would  still  need  to  exercise 
considerable  judgment  in  applying  that  rule  to  any  challenged  pleading. 

The  degree  to  which  context  is  required  to  understand  the  meaning 
of  a  statutory  word  or  phrase  varies  from  case  to  case.  Highly  specific 
phrases  such  as  “the  President  of  the  United  States,”  which  have  a  clear 
meaning  and  a  single  referent  at  any  time,  rarely  require  any  additional 
context  in  order  to  be  understood.  Others  that  are  either  vague  or 
ambiguous  can  often  be  clarified  in  the  narrow  context  provided  by  a 
single  neighboring  word.  The  word  “welfare”  standing  alone  is  ambig¬ 
uous  because  it  can  mean  either  well-being  or  public  assistance,  but  next 
to  the  word  “general”  (itself  ambiguous  in  isolation),  “welfare”  most 


65  See,  e.g.,  D.  Melinkoff,  The  Language  of  the  Law  301  (1963). 
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likely  does  not  mean  public  assistance.  Still  broader  context  may  be 
necessary  to  clarify  statutory  language.  The  phrase  “general  welfare”  is 
somewhat  vague,  but  in  the  context  of  a  provision  dealing  with 
shareholder  voting  rights  its  connotation  of  general  well-being  has  a 
narrower  focus.  Sometimes  a  far  broader  context  is  necessary  to 
elucidate  meaning.  One  may  have  to  look  to  the  entire  statute,  that  is, 
to  other  provisions  of  the  same  statute,  to  compare  usage  of  the 
language,  as  in  the  example  of  the  term  “apartment  building.”  One  may 
even  have  to  look  to  the  public  history  of  the  times  as  background  of  the 
statute  to  place  statutory  language  in  its  appropriate  context.66 

The  way  in  which  context  helps  to  clarify  meaning  will  be  discussed 
again  in  the  section  describing  the  basic  principles  of  legislative  history. 
The  issue  is  not  so  much  whether  some  legislative  history  in  some 
circumstances  can  be  considered  part  of  the  context  of  statutory 
language;  assuming  it  can  be,  the  issue  is  whether  it  is  necessary  to 
consider  legislative  history  if  statutory  language  is  sufficiently  clear  in  a 
narrower  context  that  does  not  include  legislative  history.67 

C.  Interpretation  as  the  Ascertainment  of  Actual 
Meaning 

“We  do  not  inquire  what  the  legislature  meant;  we  ask 
only  what  the  statute  means.  ” 

Oliver  Wendell  Holmes  68 

“What  the  statute  means  to  [a  typical  member  of  the 
audience]  is  what  the  word  ‘means’  means  in  the  question 
‘What  does  the  statute  mean?’  and  that  is  the  only  thing  it 
can  mean.  ” 

Reed  Dickerson  69 


66  See  generally  Part  1 1 1.  A.,  infra. 

67  Dickerson’s  suggestion  that  if  legislative  history  is  part  of  statutory  context,  a  court 
is  “constitutionally  obliged”  to  consider  it,  R.  Dickerson,  supra  note  7,  at  139, 
overlooks  the  possibility  that  a  far  narrower  context  may  be  sufficient  to  give  the 
requisite  clarity  to  the  language.  As  Dickerson  argues  elsewhere,  some  elements  of  a 
written  document  may  be  “plain  enough  that  the  reader  is  confident  that  he  knows 
what  they  mean.  To  this  extent  he  simply  says  that  the  meaning  is  clear,  and  moves 
on  ”  Id  at  222  This  is  a  tacit  recognition  of  the  fact  that  in  some  instances  the 
language  is  so  plain  that  the  court  can  understand  it  without  pondering  the  broader 
context  represented  by  the  entire  statute,  much  less  the  legislative  hi story 

68  Holmes,  The  Theory  of  Legal  Interpretation,  12  Harv.  L.  Rev.  417,  419  (1899). 

69  R.  Dickerson,  supra  note  7,  at  36-37. 
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The  goal  of  statutory  interpretation  70  is  “to  ascertain  the  meaning 
of  words  used  by  the  legislature.  To  go  beyond  it  is  to  usurp  a  power 
which  our  democracy  has  lodged  in  its  elected  legislature.”  71  For  that 
reason,  the  most  useful  versions  of  legislative  intent  72  are  the  actual 
meaning  of  the  statute— that  is,  the  meaning  that  the  words  of  the 
statute  convey  to  a  typical  member  of  the  statutory  audience  77 — and 
the  legislature’s  intended  meaning.  The  following  section  ot  this  report 
argues  that,  in  cases  in  which  the  actual  and  intended  meanings  ot  a 
statute  differ,  proper  statutory  interpretation  requires  that  the  actual 
meaning  be  preferred. 


1.  Actual  Meaning  vs.  Intended  Meaning 

Anyone  who  argues  that  the  task  for  the  interpreter  of  a  statute  is 
to  ascertain  the  actual  meaning  of  its  words  to  a  typical  member  of  the 
audience  74  must  first  explain  that  it  is  possible  for  language  chosen  by 


70  In  any  discussion  of  language,  one  must  be  especially  careful  about  one  s  choice  ot 
language.  The  word  “interpretation”  has  carried  varying  meanings.  Some  have  used 
the  word  to  mean  the  process  undertaken  by  judges  once  it  is  evident  that  the  meaning 
of  the  statutory  language  is  not  clear;  it  is  said  that  “[wjhere  the  language  is  plain  and 
admits  of  no  more  than  one  meaning,  the  duty  of  interpretation  does  not  arise. 
Caminetti  v.  United  States,  242  U.S.  470,  485  (1917);  see  Wagner,  The  Use  and  Abuse 
of  Legislative  History  in  the  Construction  of  a  Statute,  5  I.C.C.  Prac.  J.  485,  486 
(1938).  Some  have  distinguished  interpretation  from  construction,  the  former  being 
the  process  of  determining  the  statutory  meaning,  and  the  latter  the  process  of  going 
beyond  the  statute’s  language  to  apply  the  statute  to  a  set  of  facts  (which  is  seen  as 
a  creative  process).  E.g.,  E.  Crawford,  The  Construction  of  Statutes  241  (1940);  see 
generally  R.  Dickerson,  supra  note  7,  at  19-20.  Still  others  have  treated  interpretation 
as  indistinguishable  from  construction.  E.g.,  2A  J.  Sutherland,  Statutes  and 
Statutory  Construction  §  45.04,  at  19-20  (N.  Singer  rev.  Sands  4th  ed.  1984);  Note, 
A  Re-Evaluation  of  the  Use  of  Legislative  History  in  the  Federal  Courts,  52  Colum. 
L.  Rev.  125,  125  n.8  (1952).  This  paper  will  avoid  the  word  “construction  and  will 
use  the  word  “interpretation”  to  mean  the  process  of  ascertaining  the  actual  meaning 
of  statutory  language. 

71  Frankfurter,  Reflections,  supra  note  1,  at  533. 

72  See  generally  text  accompanying  notes  20-33,  supra. 

73  This  usage  of  “actual  meaning”  is  slightly  different  from  Dickerson’s  usage.  See  R. 
Dickerson,  supra  note  7,  at  38  (defining  “actual  meaning”  as  the  meaning  carried  by 
language  “when  it  is  read  in  a  particular  context”  and  “true  meaning”  as  the  meaning 
carried  by  language  “when  it  is  read  in  the  light  of  its  proper  context  ). 

74  Normally  such  a  person  would  be  a  typical  member  of  the  general  public.  However, 
certain  st’atutes  aimed  at  the  President  or  the  executive  agencies  have  a  grower 
intended  audience,  and  the  typical  member  oT  such  an  audience  may  have  a  different 
understanding  of  particular  language  from  a  typical  member  of  the  general  public 
Similarly,  laws  designed  for  specialists,  such  as  (arguably)  the  tax  laws,  must  be  read 
“with  the  minds  of  the  specialists.”  See  Frankfurter,  Reflections,  supra  note  1 ,  at  536. 
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the  legislature  to  convey  to  such  a  person  a  meaning  different  from  the 
meaning  that  was  intended.  This  is  a  completely  unremarkable  propo¬ 
sition.  One  need  only  understand  that  humans  are  fallible  and  that  some 
legislation  is  inadequately  drafted.  Indeed,  it  would  be  quite  surprising 
if,  despite  the  “frailty  of  language”  and  the  hurly-burly  of  the  legislative 

process,  what  was  said  in  a  statute  were  always  exactly  what  was 
intended.75 

The  authors  of  The  Federalist ,  two  hundred  years  ago,  were  fully 
aware  of  the  possibility  that  actual  meaning  might  differ  from  intended 
meaning.  James  Madison  observed  that  new  laws,  even  if  carefully 
drafted,  are  considered  to  be  somewhat  obscure  or  equivocal  until  their 
meaning  is  “liquidated”— made  fixed  or  ascertainable— through  a 
series  of  discussions  and  adjudications.  He  explained: 

[T]he  medium  through  which  the  conceptions  of  men  are 
conveyed  to  each  other  adds  a  fresh  embarrassment.  The  use 
of  words  is  to  express  ideas.  *  *  *  But  no  language  is  so 
copious  as  to  supply  words  and  phrases  for  every  complex 
idea,  or  so  correct  as  not  to  include  many  equivocally 
denoting  different  ideas.  Hence  it  must  happen  that  however 
accurately  objects  may  be  discriminated  in  themselves,  and 
however  accurately  the  discrimination  may  be  considered,  the 
definition  of  them  may  be  rendered  inaccurate  by  the  inac¬ 
curacy  of  the  terms  in  which  it  is  delivered.  And  this 
unavoidable  inaccuracy  must  be  greater  or  less,  according  to 
the  complexity  and  novelty  of  the  objects  defined.76 
Similarly,  Alexander  Hamilton  recognized  that  the  words  chosen 
might  not  reflect  the  intended  meaning  when  he  responded  to  oppo¬ 
nents  of  the  Constitution  who  decried  its  lack  of  a  clause  guaranteeing 
the  right  to  trial  by  jury  in  civil  actions.  The  “minority  of  Pennsylva¬ 
nia”  had  proposed  a  clause  stating  that  “ [tjrial  by  jury  shall  be  as 
heretofore.”  77  Hamilton  argued  that,  since  the  object  with  which  all 
general  provisions  of  the  Constitution  were  concerned  was  the  United 
States  in  its  collective  capacity,  there  was  no  “heretofore”  to  which  the 
proposed  language  could  relate.  Thus,  “the  form  of  the  provision  would 
not  fulfil  the  intent  of  the  proposers.”  78  As  Hamilton  later  observed  in 
his  opinion  on  the  constitutionality  of  the  Bank  of  the  United  States, 


75  See  Dickerson,  supra  note  7,  at  1 126. 

76  The  Federalist,  No.  37,  at  229  (J.  Madison)  (C.  Rossiter  ed.  1961).  All  citations  to  The 
Federalist  in  this  paper  will  be  to  that  edition. 

77  The  Federalist,  No.  83,  at  503. 

78  Id.  at  503-04. 
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“nothing  is  more  common  than  for  laws  to  express  and  effect,  more  or 
less  than  was  intended.”  79 

The  possibility  that  the  actual  and  intended  meanings  of  a  statute 
may  not  be  identical  forces  the  interpreter  to  choose  between  them.  It 
may  be  natural  to  assume  that  the  intended  meaning,  if  ascertainable, 
must  prevail  over  the  actual  meaning  when  the  words  are  infelicitously 
chosen  to  convey  the  intended  meaning,  but  a  reliance  on  intended 
meaning  carries  with  it  intolerable  consequences.  A  search  for  the 
intended  meaning  as  opposed  to  the  meaning  that  the  words  actually 
convey  denies  controlling  effect  to  the  language  of  the  statute.  The 
language  becomes  merely  evidence  of  the  legislative  intent,  and  when 
better  evidence  is  available,  it  presumably  must  be  accepted.  As 
MacCallum  explains,  this  position  is  highly  paradoxical: 

[I]f  we  insist  that  the  audience  is  responsible  for  what  the 
legislator  meant  rather  than  for  what  he  said,  we  must 
concede  that  either  (a)  the  statute  consists  of  the  string  of 
words  actually  on  the  rolls,  in  which  case  that  statute  (/.£?., 
that  string  of  words)  is  not  binding,  or  (b)  the  statute  is 
binding  but  consists  of  a  different  string  of  words  from  that 
on  the  rolls.80 

In  effect,  the  choice  of  intended  meaning  at  the  expense  of  actual 
meaning  converts  the  statute  into  an  arbitrary  concatenation  of  words, 
because,  so  long  as  the  intent  is  clear — from  the  legislative  history,  for 
example — that  intent  is  controlling,  and  it  hardly  matters  which  words 
are  used  in  the  statute. 

An  illustration  of  this  paradox  is  the  Supreme  Court’s  recent 
decision  in  United  States  v.  Locke*'  The  statute  in  issue  required 
holders  of  unpatented  mining  claims  to  comply  with  annual  filing  rules 
of  a  federal  recording  scheme.82  In  relevant  part,  the  statute  required 
that,  “prior  to  December  31”  of  each  year  following  the  initial 
recording,  the  claimant  file  with  state  officials  and  the  Bureau  of  Land 
Management  a  notice  of  intention  to  hold  the  claim,  an  affidavit  of 
assessment  work  performed  on  the  claim,  or  a  detailed  reporting 
form.83  Failure  to  comply  was  to  be  conclusively  deemed  an  abandon- 

79  A  Hamilton  Opinion  on  the  Constitutionality  of  an  Act  to  Establish  a  Bank  (1791) 
(emphasis  omitted),  reprinted  in  8  Papers  of  Alexander  Hamilton  97,  1 1 1  (H.  Syrett 

ed.  1965). 

80  MacCallum,  supra  note  10,  at  762-63. 

82  Federal  Land  Policy  and  Management  Act,  Pub.  L.  No.  94-579,  90  Stat.  2743 
(codified  at  43  U.S.C.  §  1701  et  seq.  (1982)). 

83  471  U.S.  at  89  (citing  43  U.S.C.  §  1744(a)). 
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ment  of  the  claim.84  The  appellees’  sad  story  was  that  they  had  filed  on 
December  31  and  had  been  notified  that  their  claims  were  deemed 
abandoned  because  of  failure  to  comply  with  the  “prior  to”  December 
31  deadline. 

The  Court  held  that  the  meaning  of  “prior  to  December  31”  was 
abundantly  clear  and  that,  even  though  a  December  30  deadline  may  be 
peculiar,85  “  ‘[deadlines  are  inherently  arbitrary.’”  86  Dissenting,  Jus¬ 
tice  Stevens  argued  that  the  Court  had  misunderstood  congressional 
intent:  “Congress  actually  intended  to  authorize  an  annual  filing  at  any 
time  prior  to  the  close  of  business  on  December  31st,  that  is,  prior  to  the 
end  of  the  calendar  year  to  which  the  filing  pertains.”  87 

The  dissent’s  stumble  into  MacCallum’s  paradox  became  apparent 
in  its  assertion  that  the  “text  [of  the  statute]  cannot  possibly  reflect  the 
actual  intent  of  Congress.”  88  If  this  assertion  was  correct  and  relevant, 
either  the  statute  was  simply  not  binding  or  the  statute  was  binding  but 
consisted  of  a  different  string  of  words  from  that  in  the  statute  books 
(/.£.,  it  actually  said  “on  or  before  December  31”  or  “prior  to  the  close 
of  business  on  December  31”).  In  some  cases,  it  may  be  proper  to 
suggest  that  unstated  words  are  implicit  in  statutory  language — if  the 
context  is  strong  enough  to  imply  them  89 — but  to  read  a  statute  as  if 
“actual  intent”  could  alter  the  string  of  words  in  the  statute  denies  the 
force  of  law  to  validly  enacted  legislation.  Moreover,  when  the  “actual 
intent”  of  Congress  is  divined  solely  from  the  assumption  that  Congress 
could  not  have  meant  what  it  said,  judges  deny  to  the  statute  the  force 
of  law  based  largely  on  what  their  own  intent  would  have  been.90 

Dickerson  has  tried  to  avoid  MacCallum’s  paradox  by  declaring  that, 
while  judges  are  required  to  look  for  the  intended  meaning  of  statutory 
language,  they  must  read  statutes  as  if  the  actual  meaning  of  the  statute 
were  the  intended  meaning.  That  is,  the  statutory  text  is  the  most  plausible 
basis  for  a  reliable  inference  of  intended  meaning.91  In  fact,  this  assertion 


84  43  U.S.C.  §  1744(c). 

85  The  Court  did  note  that  fourteen  other  provisions  in  the  United  States  Code  had 
identical  language,  471  U.S.  at  96-97  n.12,  and  that  the  regulations  under  the  precise 
statute  in  issue  spoke  of  a  December  30  deadline.  Id.  at  90. 

86  471  U.S.  at  94  (quoting  United  States  v.  Boyle,  469  U.S.  241,  249  (1984)). 

87  471  U.S.  at  119. 

88  Id.  at  120. 

89  See  text  accompanying  notes  301-02  and  500,  infra. 

90  Charles  Curtis  has  made  a  similar  point  with  considerably  more  skepticism:  “It  is  a 
hallucination,  this  search  for  intent.  The  room  is  always  dark.  The  hat  we  are  looking 
for  is  often  black.  If  it  is  there  at  all,  it  is  on  our  own  head.”  Curtis,  A  Better  Theory 
of  Legal  Interpretation,  3  Vand.  L.  Rev.  407,  409  (1950). 

91  R.  Dickerson,  supra  note  7,  at  22.  See  also  id.  at  36-37,  70,  80. 
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is  usually  accurate,  because  the  actual  and  intended  meanings  so  often 
coincide.  But  it  does  not  resolve  the  problem  cases  where  it  is  plain  that  the 
actual  and  intended  meanings  diverge.  In  those  cases,  to  quote  Justice 
Holmes,  “[t]he  question  is  how  far  the  law  ought  to  go  in  aid  of  the 
writers.”  92  If  a  judge  had  before  him  535  individual  affidavits  from  the 
members  of  Congress  who  enacted  the  statute  (or  even  unanimous 
concurrent  resolutions  passed  simultaneously  with  the  statute  and  not 
presented  to  the  President  93)  attesting  that  they  intended  the  statutory 
language  to  mean  something  totally  different  from  what  was  said,  the 
judge  would  still  face  MacCallum’s  paradox  if  he  chose  to  rely  on  the 
affidavits  or  concurrent  resolutions  instead  of  the  statute.  Perhaps  such  a 
display  of  force  would  make  the  judge  wonder  whether  he  might  have 
misread  the  statute,  but  if  the  language  was  sufficiently  clear,  he  would 
have  no  choice  but  to  reject  the  declarations  of  intended  meaning. 

Dickerson’s  approach  does  represent  a  commendable  recognition 
that  judges  should  read  statutes  with  “an  appropriately  deferential 
frame  of  mindf  94  but  it  unnecessarily  retains  the  notion  of  intended 
meaning  in  interpretation.  Unnecessarily,  because  Dickerson  readily 
admits  that  almost  no  external  evidence  of  intended  meaning  would 
suffice  to  demonstrate  that  the  actual  statutory  meaning  was  not  the 
intended  meaning.95  He  goes  so  far  as  to  argue  that  a  statement  of 
intended  meaning  outside  the  statute  “competes  with  the  statute”  and 
undermines  the  role  of  the  courts  as  the  final  interpreters  of  the  laws.96 

The  proper  place  of  intended  meaning  is  not  in  the  process  of 
interpretation;  it  is  in  the  process  of  drafting  and  enacting  the  statute. 
In  fact,  intended  meaning  is  essential  in  the  drafting  and  enactment 
process,  for,  without  it,  statutes  are  indeed  arbitrary  concatenations  of 
words.  What  is  more,  unless  the  draftsmen  and  legislators  see  to  it  that 
the  statute  they  are  drafting  and  enacting  actually  means  what  they 
intend  it  to  mean,  they  may  well  fail  to  achieve  their  desired  goal  in 
legislating,  because  they  may  not  be  correctly  understood. 

Focusing  on  the  actual  meaning  of  statutory  language  rather  than 
on  the  intended  meaning  is  consistent  with  “original  meaning  or 


92  Holmes,  supra  note  68,  at  419. 

93  See  R  Dickerson,  supra  note  7,  at  9,  143-44.  This  hypothetical  concurrent  resolution 
expressing  intent  should  not  be  confused  with  the  concurrent  resolutions  that 
Congress  actually  passes,  directing  the  Clerk  to  correct  errors  in  the  enrolled  bill  prior 
to  its  presentment  to  the  President,  in  order  that  the  enrolled  bill  accurately  reflect  the 

language  voted  on. 

94  Id.  at  79. 

95  Id.  at  80-81.  _ 

96  Dickerson,  supra  note  19,  at  1130;  5ee  R.  Dickerson,  supra  note  7,  at  122. 
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interpretivist”  jurisprudence  in  the  realm  of  constitutional 
interpretation.97  As  Joseph  Story  explained,  “whatever  may  have  been 
the  private  intentions  ol  the  framers  of  the  constitution  .  .  .  ,  it  is 
certain,  that  the  true  rule  of  [constitutional]  interpretation  is  to 
ascertain  the  public  and  just  intention  from  the  language  of  the 
instrument  itself,  according  to  the  common  rules  applied  to  all  laws.”  98 
Similarly,  in  statutory  interpretation,  original  meaning  does  not  require 
reliance  on  the  original  legislators’  intended  meaning.  Rather,  it  insists 
upon  an  examination  of  the  actual  meaning  of  the  statute  when 
originally  enacted.  In  other  words,  “original  meaning”  means  the  actual 
meaning  of  a  statute  to  a  typical  member  of  the  original  audience  to 
which  the  statute  was  directed. 

2.  Constitutional  Reasons  for  the  Primacy  of  Actual  Meaning 

There  is  a  constitutional  component  to  the  problem  of  statutory 
interpretation,  but  the  significance  of  the  Constitution  is  susceptible  of 
both  under-  and  over-emphasis.  Thus,  some  may  argue  either  that  the 
Constitution  has  nothing  to  say  on  the  subject  because  it  does  not 
specifically  address  it,  or  that  the  Constitution  explicitly  mandates  that 
interpretation  be  flatly  limited  to  the  four  corners  of  the  statutory  text. 
A  better  argument  than  either  of  these  is  more  modest:  The  Constitu¬ 
tion  and  the  structure  of  the  legislative  process  it  establishes  assume  an 
approach  to  statutory  interpretation  that  focuses  on  the  actual  rather 
than  the  intended  meaning  of  the  statutory  text.  This  approach  is 
implicit  in  the  establishment  of  a  bicameral  legislature  and  in  the 
requirement  that  bills  be  presented  to  the  President  and  be  subject  to  a 
qualified  veto.99  It  is  also  implicit  in  the  separation  of  the  legislative 
power  from  the  power  of  interpretation. 


97  See  generally  Office  of  Legal  Policy,  Original  Meaning  Jurisprudence:  A  Sourcebook 
(1987).  In  fact,  the  justifications  for  looking  beyond  the  text  are  even  weaker  for 
statutes  than  for  the  Constitution.  First,  most  statutes  that  are  the  subject  of 
litigation  are  of  relatively  recent  origin,  and  the  original  meaning  of  their  language  is 
the  same  as  the  contemporary  meaning.  Second,  the  legal  rules  in  statutes  are  usually 
spelled  out  in  greater  detail  than  those  in  the  Constitution.  Third,  the  Constitution 
specifies  rules  for  the  enactment  of  statutes  that  imply  severe  limits  on  the  use  of 
legislative  history,  but  since  these  rules  are  obviously  inapplicable  to  the  Constitution 
itself,  they  are  not  directly  relevant  to  constitutional  interpretation. 

98  2  J.  Story,  Commentaries  on  the  Constitution  of  the  United  States  §  1268,  at  151  (2d 

ed.  1851).  ...... 

99  The  application  of  this  analysis  to  the  specific  problem  of  legislative  history  will  be 

discussed  in  Part  II.B.l.,  infra. 
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a.  Bicameralism 


Article  1,  §  1  of  the  Constitution  vests  “ [a]ll  legislative  Powers 
herein  granted”  in  “a  Congress  of  the  United  States,  which  shall  consist 
of  a  Senate  and  House  of  Representatives.”  100  It  is  “ [t]he  Congress”  — 
that  is,  the  two  houses  acting  together— that  is  given  the  powers 
enumerated  in  Article  I,  §  8.  The  division  of  Congress  into  two 
dissimilar  houses  is  one  of  the  important  “legislative  balances  and 
checks”  101  established  by  the  Constitution.  Because  any  bill  must  be 
passed  by  both  houses  of  Congress,102  it  is  a  prerequisite  to  the 
enactment  of  a  statute  that  the  houses  agree  on  at  least  the  language  of 
the  statute.  Thus,  the  constitutional  legislative  process  necessarily 
focuses  on  the  text  of  legislation.  Indeed,  both  the  Senate  and  the 
House  have  rules  providing  for  multiple  readings  of  the  text  of  bills 
during  the  legislative  process.103  While  these  readings  may  be  dispensed 
with,  their  existence  is  a  recognition  of  the  significance  of  the  text  as  the 
source  of  statutory  meaning. 

The  fact  that  the  Constitution  requires  agreement  between  the 
Senate  and  the  House  on  the  language  of  legislation  shows  that  the 
focus  of  statutory  interpretation  must  be  on  the  ascertainment  of  the 
actual  meaning  of  the  statutory  text.  Typically,  legislation  begins  with 
different  versions  of  a  bill  on  a  subject  introduced  in  the  House  and 
Senate.  Often  the  non-originating  house  strikes  everything  following  the 
enactment  clause,  substitutes  its  own  version  of  the  bill,  and  sends  it 
back  to  the  other  house.  If  the  originating  house  refuses  to  accede  to  the 
amendment,  it  may  request  that  a  conference  committee  be  convened. 
The  function  of  the  conference  committee  is  to  iron  out  differences  and 
to  create  a  single  bill  for  final  vote  in  the  two  houses.  While  there  are 
often  significant  differences  in  the  two  versions  of  the  bill,  that  is  not 
always  the  case.  Frequently,  the  two  versions  are  designed  to  achieve  the 
same  goals  and  are  drafted  in  substantially  similar  language.  Neverthe¬ 
less,  the  Constitution  does  not  consider  Congress’  legislative  task  to  be 
complete  until  a  single  text  is  agreed  upon,  even  though  the  intended 
meaning  of  the  two  versions  is  identical.  Were  intended  meaning  to 


100  U.S.  Const.  art.  I,  §  1. 

101  The  Federalist,  No.  9,  at  72  (A.  Hamilton). 

102  Clause  2  of  Article  I,  §  7  states  that  “[e]very  B.ill  which  shall  have  passed  the  House 
of  Representatives  and  the  Senate”  must  be  presented  to  the  President  for  signature 
in  order  to  become  law.  Clause  3  imposes  a  similar  requirement  on  “[ejvery  Order 
Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate  and  House  of 
Representatives  may  be  necessary  (except  on  a  question  of  Adjournment). 

103  See  S.  Rule  XIV;  H.R.  Rule  XXI. 
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control  interpretation  instead  of  the  actual  meaning  of  the  text,  the 
Constitution  would  not  have  to  require  agreement  on  a  single  text.104 

Significantly,  the  vote  of  the  two  houses  on  the  compromise 
reached  in  conference  is  a  vote  on  the  text— the  language— of  the  final 
bill.  To  be  sure,  many  members  of  Congress  do  not  take  the  time  to 
study  the  text  and  to  decide  whether  it  means  what  it  is  supposed  to 
mean.  Indeed,  some  have  argued  that  the  reality  of  the  legislative 
process  is  that  the  conference  report  accompanying  the  bill  is  more 
important  than  the  text  of  the  bill  itself.105  But  even  if  this  is  correct,  it 
merely  indicates  that  the  members  assumed  the  report  accurately 
reflected  the  actual  meaning  of  the  bill  and  that  they  did  not  deem  it 
necessary  to  figure  out  for  themselves  what  the  bill’s  language  meant.106 

The  purposes  served  by  bicameralism  lend  further  support  to  the 
primacy  of  actual  meaning.  One  of  the  most  important  purposes  served 
by  the  division  of  the  Congress  into  two  houses  is  the  fostering  of  due 
deliberation  over  proposed  legislation.  There  is  a  “propensity  of  all 
single  and  numerous  assemblies  to  yield  to  the  impulse  of  sudden  and 
violent  passions,  and  to  be  seduced  by  factious  leaders  into  intemperate 
and  pernicious  resolutions.”  107  Bicameralism  imposes  an  obstacle  to 


104  Hypothetically,  the  Constitution  could  have  provided  that,  once  the  two  houses 
shared  a  common  intent,  both  bills  would  be  sent  to  the  President  and  signed  into 
law.  If  the  intent  theory  were  strictly  followed,  the  unresolved  differences  in  language 
would  be  irrelevant  because  the  intent  of  the  two  houses  would  be  the  same. 

105  Conference  reports  “benefit  from  the  same  deference  that  members  grant  the  reports 
of  their  own  standing  committees.”  W.  Oleszek,  Congressional  Procedures  and  the 
Policy  Process  218  (2d  ed.  1984).  That  is  to  say,  they  are  accorded  great  deference, 
since  “[f]or  some  members,  or  their  staff  aides,  the  [committee]  report  is  the  only 
document  they  read  before  deciding  how  to  vote  on  an  issue.”  Id.  at  94;  see  Farber 
&  Frickey,  supra  note  34,  at  445  &  n.79;  Murphy,  Old  Maxims  Never  Die:  The 
“ Plain-Meaning  Rule”  and  Statutory  Interpretation  in  the  “ Modern ”  Federal 
Courts,  75  Colum.  L.  Rev.  1299,  1316  (1975);  Wasby,  supra  note  34,  at  265. 

106  Recall  that  many  provisions  ip  the  bills  voted  upon  are  in  this  form:  “Sec.  2.  Section 
201  of  the  XYZ  Act  is  amended  by  inserting  before  the  period  in  the  second  sentence 
thereof  a  comma  and  the  following:  “and  annually  thereafter”.” 

107  The  Federalist,  No.  62,  at  379  (J.  Madison).  Madison  was  defending  the  existence  of 
the  Senate,  its  manner  of  selection,  its  size,  and  its  other  unique  characteristics. 
Madison’s  defense  of  the  institution  of  the  Senate  makes  it  plain  that  the 
significance  of  bicameralism  as  a  check  on  legislative  abuses  was,  in  his  view,  not 
merely  the  existence  of  a  second  legislative  body  per  se  but  the  existence  of  a  body 
differing  from  the  first  in  its  essential  characteristics.  As  recently  articulated  by  one 
senator  who  had  previously  served  in  the  House,  “‘[t]he  House  is  a  legislative 
assembly  line  and  the  Senate  is  designed  to  bring  a  more  analytical  view  to  the 
process.  Using  the  automobile  as  an  analogy,  you  could  say  the  House  is  the  gas 
pedal  and  the  Senate  the  brake.’”  Gamarekian,  From  House  to  the  Senate:  Into 
Another  World,  N.Y.  Times,  Apr.  11,  1988,  at  B6,  col.  3  (quoting  Senator  Daschle). 
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rash  legislation;  it  requires  that  all  bills  be  approved  by  a  second  body, 
thereby  permitting  additional  deliberation  upon  the  legislation  by  a 
different  group  of  legislators.108  While  legislators  invariably  deliberate 
upon  the  policy  goals  of  the  legislation,  bicameralism  also  furthers 
deliberation  upon  the  statutory  means  of  achieving  those  goals,  that  is, 
the  statutory  language.109  A  failure  to  focus  on  the  words  that  the  two 
houses  of  Congress  have  agreed  upon  after  due  deliberation  undermines 

the  deliberative  function  of  bicameralism. 

A  related  purpose  served  by  bicameralism  is  to  reduce  the  likeli¬ 
hood  of  “schemes  of  usurpation  or  perfidy”  110  or  “attempts  to  carry 
private,  personal,  or  party  objects,  not  connected  with  the  common 
good;’  111  by  requiring  that  a  second  house  separately  concur  in  these 
schemes.112  Bicameralism  ensures  an  independent  look  at  improper 


109 


108  In  simply  making  legislation  more  difficult  to  enact,  bicameralism  serves  the 
additional  function  of  preventing  an  excess  of  legislation.  Through  the  exercise  of 
independent  review,  a  sort  of  “appellate  jurisdiction;’  the  second  house  acts  as  an 
independent  branch  of  censors  to  revise  the  legislative  enactments  of  others,  and  o 
alter  amend,  or  reject  them  at  its  pleasure,  while,  in  return,  its  own  are  to  pass 
through  a  like  ordeal.”  1  J.  Story,  supra  note  98,  §  557,  at  388.  Madison  recognized 
that  beneficial  legislation  would  sometimes  be  prevented  along  with  the  harm  u  . 
The  Federalist ,  No.  62,  at  378. 

Madison  made  a  closely  related  point.  “A  good  government;'  he  wrote,  'mplies  two 
things-  first,  fidelity  to  the  object  of  government,  which  is  the  happiness  of 
people-  secondly,  a  knowledge  of  the  means  by  which  tha,  object  can  be  bes 
attained.”  The  Federalist,  No.  62,  at  380.  The  Senate  was  to  provide  for  the  SKond 
of  these  qualities  through  its  greater  "acquaintance  with  the  Ejects  and  p„n  pies 

of  legislation”;  House  members  would  be  drawn,  Madison  assumed,  ro  p 

of  aTrivate  rmture”  for  a  short  period  of  time  and  would  tack  the  tnclina  ion  to 
devote  time  to  the  study  of  “the  laws,  the  affairs,  and  the  comprehensive  intere 

no  weira,CmrM^onuL7d9  the  phrase  “improper  acts  of  legislation”  to  describe  the 
results  of  these  schemes.  Id.  at  378. 

111  1  I  Storv  supra  note  98,  §  556,  at  387-88.  .  , 

112  See  id  at  388  (“The  very  circumstance,  that  there  exists  another  o  y  c  ot  e  wi 
equal  power,  and  jealous  of  its  own  rights,  and  independent  of  the  influence  of  the 
leaders  who  favor  a  particular  measure,  by  whom  it  must  be  scanned,  an 

t  mus;  be  recommended  upon  its  own  merits,  will  have  a  silent  tendency  to 

discourage  the  efforts  to  carry  it  by  surprise,  or  by  intrigue,  or  by  corrupt  Par :  * 
discourage  contemporary  “public  choice”  literature  argues  that  the 

£  J'iH  xt  277  arguing  that  the  constitutional  obstacles  to  the  enactment  of 
legislation'make  it  difficult  for  the  legislature  to  pass  public-  purpose  but 
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legislation.  Equally  important,  it  effectively  requires  improper  schemes 
to  be  reduced  to  writing  before  a  statute  can  be  passed  by  the  Congress, 
ecause  the  second  house  must  ultimately  pass  upon  a  bill  that  is  also 
approved  by  the  first  house.  This  requirement  reduces  the  likelihood 
that  such  legislation  will  be  enacted,  because  it  makes  it  easier  for  the 
non-originating  house  to  detect  the  evil  and  correspondingly  more 
embarrassing  for  the  originating  house  to  have  passed  the  bill,  which 
cannot  become  positive  law  by  the  mere  fact  of  its  passage  by  the  one 
house.  Even  when  improper  legislation  makes  it  past  the  check  of 
bicameralism,  the  evil  of  the  law  may  be  mitigated  in  the  legislative 
process.  An  approach  to  statutory  interpretation  that  looks  to  the 
intended  meaning  at  the  expense  of  the  meaning  the  statutory  words 
actually  convey  is  more  likely  to  draw  out  precisely  those  improper 
motives  and  desires  that  bicameral  enactment  of  the  statute  helped  to 
push  into  the  background.113 

b.  Presentment  and  Qualified  Veto 

The  second  important  check  on  the  legislative  process  is  the 
requirement  of  presentment  and  the  provision  for  a  qualified  veto  by  the 
President.  This  second  check,  located  in  Article  I,  §  7  of  the  Constitu¬ 
tion,  also  assumes  the  primacy  of  actual  meaning. 

Clause  2  of  §  7  provides  that  “[e]very  Bill  which  shall  have  passed 
the  House  of  Representatives  and  the  Senate,  shall,  before  it  becomes  a 


112  (.  .  .  continued) 

do  not  greatly  obstruct  the  enactment  of  private-interest  “rent-seeking”  laws.  Id.  at  291. 
Even  if  this  is  true,  however,  it  does  not  alter  the  constitutional  focus  on  actual  statutory 
meaning.  Indeed,  two  of  the  founding  fathers  of  public-choice  theory  recognized  that 
constitutional  devices  in  addition  to  bicameralism  and  presentment  might  be  necessary 
to  cure  the  problem.  See  id.  at  291  (citing  works  of  Tullock  and  Buchanan). 

113  Drawing  out  improper  motives  is  precisely  what  occurs  if  statutory  interpretation  is 
viewed  as  a  process  of  reconstructing  the  legislative  deals  made  by  legislators  and 
private-interest  groups.  See  generally  Easterbrook,  Foreword:  The  Court  and  the 
Economic  System,  98  Harv.  L.  Rev.  4  (1984).  Jonathan  Macey  argues  that  the 
constitutional  effort  to  mitigate  the  effect  of  factions  on  legislation  is  assisted  by 
traditional  statutory  interpretation,  which  takes  Congress  at  its  word  and  enforces 
the  articulated  public  purpose  of  the  statute.  Macey  argues  that,  by  paying  attention 
to  what  Congress  says,  courts  increase  the  risk  to  private-interest  groups  and 
Congress  that  their  hidden  deals  will  not  be  effectuated  and  encourage  Congress  to 
be  more  explicit  about  these  deals.  The  greater  the  explicitness  of  the  deal,  the  less 
likely  it  is  to  be  enacted  into  law.  See  generally  Macey,  Promoting  Public-Regarding 
Legislation  through  Statutory  Interpretation:  An  Interest  Group  Model,  86  Colum. 
L.  Rev.  223  (1986);  see  also  Harris,  The  Politics  of  Statutory  Construction,  1985 
B.Y.U.L.  Rev.  745,  752-53. 
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Law,  be  presented  to  the  President  of  the  United  States”  and  establishes 
a  procedure  by  which  the  President  may  veto  a  bill,  subject  to  override 
by  a  two-thirds  vote  in  each  house.114  Clause  3  of  §  7,  added  to  prevent 
the  circumvention  of  presentment  and  veto  by  calling  a  bill  by  a 
different  name,  requires  presentment,  subject  to  the  same  veto  powers 
outlined  in  clause  2,  of  “[ejvery  Order,  Resolution,  or  Vote  to  which  the 
Concurrence  of  the  Senate  and  House  of  Representatives  may  be 
necessary  (except  on  a  question  of  Adjournment).”  115 

In  this  constitutional  scheme,  the  President  is  presented  with  a 
bill — a  written,  enrolled  text — that  has  been  approved  by  separate  vote 
of  each  house.  The  function  of  enrollment  is  precisely  to  define  the 
language  that  the  two  houses  of  Congress  have  adopted  and  that  will 
become  law  upon  the  approval  of  the  President.  In  effect,  enrollment  is 
a  means  of  authentication.116  It  is  the  text  of  the  enrolled  bill  that  the 
President  reads  to  determine  whether  he  “approve[s]”  the  bill;  117  it  is 


114  U.S.  Const,  art.  I,  §  7,  cl.  2.  Clause  2  reads  in  its  entirety  as  follows: 

Every  Bill  which  shall  have  passed  the  House  of  Representatives  and  the 
Senate,  shall,  before  it  becomes  a  Law,  be  presented  to  the  President  of  the 
United  States;  If  he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it,  with 
his  Objections  to  that  House  in  which  it  shall  have  originated,  who  shall  enter 
the  Objections  at  large  on  their  Journal,  and  proceed  to  reconsider  it.  If  after 
such  Reconsideration  two  thirds  of  that  House  shall  agree  to  pass  the  Bill,  it 
shall  be  sent,  together  with  the  Objections,  to  the  other  House,  by  which  it 
shall  likewise  be  reconsidered,  and  if  approved  by  two  thirds  of  that  House,  it 
shall  become  a  Law.  But  in  all  such  Cases  the  Votes  of  both  Houses  shall  be 
determined  by  yeas  and  Nays,  and  the  Names  of  the  Persons  voting  for  and 
against  the  Bill  shall  be  entered  on  the  Journal  of  each  House  respectively.  If 
any  Bill  shall  not  be  returned  by  the  President  within  ten  Days  (Sundays 
excepted)  after  it  shall  have  been  presented  to  him,  the  Same  shall  be  a  Law,  in 
like  Manner  as  if  he  had  signed  it,  unless  the  Congress  by  their  Adjournment 


prevent  its  Return,  in  which  Case  it  shall  not  be  a  Law. 

1,5  U.S.  Const,  art.  1,  §  7,  cl.  3.  ,  „ 

1 16  See  Field  v.  Clark,  143  U.S.  649,  672  (1892)  (rejecting  argument  that  a  duly  enrolled 
bill  signed  by  the  President  was  not  the  law  because  the  legislative  records  a Ueged ^y 
showed  that  one  section  of  the  bill  as  passed  was  not  in  the  enrolled  bill  (  The 
signing  by  the  speaker  of  the  house  of  representatives,  and  by  the  presiden  of  th 
senate  in  open  session,  of  an  enrolled  bill,  is  an  official  attestation  by  the  wo 

houses  of  such  bill  as  one  that  has  passed  congress.  It  is  a by  ^  ( 

houses  through  their  presiding  officers,  to  the  president,  that  a  bill  thus  attested 
has  received,  in  due  form,  the  sanction  of  the  legislative  branch  of  the  government 
And  when  a  bill,  thus  attested,  receives  [the  President  s]  approval,  and  is 
deposited  in  the  public  archives,  its  authentication  as  a  bill  that  has  passed  congress 

should  be  deemed  complete  and  unimpeachable.  ). 

..7  u  S  Const  art.  I,  §  7,  cl.  2.  Like  many  legislators,  the  President  typically  relies  on 

a  summary  of  a  bill  rarher  than  reading  .he  .ex..  In  doing  so.  he-*™ 
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that  text  that  he  signs  or  vetoes;  and  it  is  that  text  that  becomes  “a  Law” 
under  clause  2. 118  The  actual  meaning,  rather  than  the  intended 
meaning,  of  statutory  language  must  have  primacy  in  interpretation, 
because  the  official  act  that  gives  the  statutory  text  its  legal  effect  is 
necessarily  based  upon  an  understanding  of  its  language  reached  by  a 
non-drafter.  The  President’s  position  is  analogous  to  that  of  the  ratifiers 
of  the  Constitution,  who  acted  to  approve  an  existing  text.  As  Joseph 
Story  explained  in  that  context,  “[t]he  people,  who  adopted  the 
Constitution,  could  know  nothing  of  the  private  intentions  of  the 
framers.  They  adopted  it  upon  its  own  clear  import,  upon  its  own  naked 
text.  *  *  *  [I]t  must  be  judged  of  by  its  words  and  sense,  and  not  by 
any  private  intentions  of  members  of  the  legislature.”  119 

The  primacy  of  the  actual  meaning  of  statutory  language  is  also 
suggested  by  the  function  served  by  presentment  and  the  President’s 
qualified  veto  power.  While  the  veto  power  is  designed  in  part  as  a 
defense  against  legislative  encroachment  upon  executive  power,120  it 
also  functions  as  an  additional  check  against  the  enactment  of  improper 
or  ill-advised  laws.121  “The  oftener  the  measure  is  brought  under 


(.  .  .  continued) 

assumption  that  the  summary  accurately  reflects  what  the  statute  provides.  Should  the 
summary  turn  out  to  be  inaccurate,  surely  no  one  would  claim  that  the  statute  must  be 
interpreted  according  to  the  understanding  of  the  statute  contained  in  the  summary. 

118  Significantly,  the  phrase  “become  a  Law”  or  “be  a  Law”  occurs  four  times  in  clause 
2.  That  repetition  underscores  the  importance  of  the  constitutional  enactment 
procedures  in  converting  a  sometimes  protracted  and  disjointed  legislative  process 
into  a  defined  and  discoverable  (if  not  always  entirely  plain)  law. 

119  2  J.  Story,  supra  note  98,  §  1268,  at  151;  accord,  1  T.  Cooley,  A  Treatise  on  the 
Constitutional  Limitations  which  Rest  upon  the  Legislative  Power  of  the  States  of 
the  American  Union  143  (W.  Carrington  rev.  8th  ed.  1927)  (“[A]s  the  constitution 
does  not  derive  its  force  from  the* convention  which  framed,  but  from  the  people 
who  ratified  it,  the  intent  to  be  arrived  at  is  that  of  the  people,  and  it  is  not  to  be 
supposed  that  they  have  looked  for  any  dark  or  abstruse  meaning  in  the  words 
employed,  but  rather  that  they  have  accepted  them  in  the  sense  most  obvious  to  the 
common  understanding  .  .  .  .”). 

120  See,  e.g..  The  Federalist,  No.  51,  at  322-23  (J.  Madison);  id..  No.  66,  at  402  (A. 
Hamilton);  id..  No.  73,  at  442  (A.  Hamilton);  1  J.  Story,  supra  note  98,  §  884,  at  615. 

121  The  Federalist,  No.  73,  at  443  (A.  Hamilton)  (“It  not  only  serves  as  a  shield  to  the 
executive,  but  it  furnishes  an  additional  security  against  the  enaction  of  improper 
laws.”);  see  id..  No.  69,  at  417  (A.  Hamilton)  (qualified  veto  “tallies  exactly  with  the 
revisionary  authority  of  the  council  of  revision  of  [New  York]  State”).  Hamilton 
recognized  that  the  veto  power  would  allow  the  President  to  prevent  good  laws  as 
well  as  bad,  but  he  argued  that  those  who  understood  the  evils  of  mutability  in  the 
laws  (see  generally  Part  I.C.3.,  infra)  would  view  an  “institution  calculated  to 
restrain  the  excess  of  lawmaking,  and  to  keep  things  in  the  same  state  in  which  they 

happen  to  be  at  any  given  period  as  much  more  likely  to  do  good  than  harm  .  .  .  .” 

The  Federalist,  No.  73,  at  443-44.  See  also  1  J.  Story,  supra  note  98,  §  885,  at  615. 
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examination’’  Hamilton  wrote,  “[and]  the  greater  the  diversity  in  the 
situations  of  those  who  are  to  examine  it,  the  less  must  be  the  danger  ot 
those  errors  which  flow  from  want  of  due  deliberation,  or  of  those 
missteps  which  proceed  from  the  contagion  of  some  common  passion  or 
interest.  It  is  far  less  probable  that  culpable  views  of  any  kind  should 
infect  all  the  parts  of  the  government  at  the  same  moment  and  in 
relation  to  the  same  object  than  that  they  should  by  turns  govern  and 
mislead  every  one  of  them.”  122  Presentment  places  the  President  in  the 
position  of  a  third  legislative  body,123  although  with  primarily  negative 
legislative  powers;  he  acts  as  an  additional  filter  through  which 
legislation  must  pass.124  This  process  adds  to  the  security  provided  by 
bicameralism,  because  it  permits  nullification  of  bills  passed  as  a  result 
of  cooperation  of  two  houses  ot  Congress  in  improper  schemes,  and 
because,  even  more  than  bicameralism,  it  forces  legislators  either  to 
reduce  these  schemes  to  writing  so  that  the  bill  can  be  enrolled  and 
presented  to  the  President  or  to  refrain  from  enacting  them  into  law.  To 
the  extent  that  the  requirement  of  presentment  and  the  potential  for  a 
veto  keeps  improper  designs  of  individual  legislators  out  of  the  enacted 
bill,  a  focus  upon  the  intended  meaning  rather  than  the  actual  meaning 
of  statutory  language  may  well  draw  out  precisely  those  improper 

designs. 


c.  Power  to  Interpret 

A  final  constitutional  reason  that  statutes  must  be  interpreted 
according  to  actual  meaning,  rather  than  intended  meaning  is  that  the 
power  to  interpret  the  laws  is  part  of  the  judicial  power  of  Article  Ill 
and  not  of  the  legislative  power  of  Article  I.125  It  is  “the  function  of  the 
courts  and  not  the  Legislature,  much  less  a  Committee  of  one  House  of 
the  Legislature,  to  say  what  an  enacted  statute  means.  126 

This  division  of  authority  between  legislature  and  judiciary  is  an 
important  element  of  the  separation  of  constitutional  powers.  Hamilton 
wrote  in  his  analysis  of  judicial  review  that  “[t]he  legislature  .  .  . 


122  The  Federalist ,  No.  73,  at  443.  .  -  M 

123  See  Macey  supra  note  1 13,  at  248;  G.  Folsom,  supra  note  7,  at  25  &  n.44. 

'»  Indeed,  when  he  vetoes  a  bill,  it  is  returned  for  reconsideration  by  the  two  houses  o 
Congress-  this  is,  in  effect,  a  scaled-down  fourth  and  fifth  consideration. 

m  The  Sterne  Court  in  Bother  v.  Synar,  478  US.  714  (1986),  barred  an  offtcer 
answerable  to  Congress  from  exercising  the  power  to  interpret,  which  is  also  a  part 
"re  executive  power  of  Article  IL  See  id.  at  733  (“Interpreting  a  law  enacted  by 
Congress  to  implement  the  legislative  mandate  is  the  very  essence  of  execution  o 

126  fierce  v.  ) Underwood,  108  S.  Ct.  2541,  2551  (1988)  (Scalia,  J.). 
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prescribes  the  rules  by  which  the  duties  and  rights  of  every  citizen  are  to  be 
regulated.  *  *  *  The  interpretation  of  the  laws  is  the  proper  and  peculiar 
province  of  the  courts.”  127  Story  wrote  that  “it  is  the  proper  function  of 
the  judicial  department  to  interpret  laws.”  128  More  recently,  Justice 
Frankfurter  argued  that  the  “divorce  of  the  functions  of  authorship  and 
interpretation”  is  “one  of  the  great  safeguards  of  a  free  society.”  129 

Only  by  interpreting  statutes  according  to  their  actual  meaning  can 
this  distinction  be  maintained.  Intended  meaning  is  a  form  of  extra- 
statutory  legislative  interpretation  of  a  statute,  and  judicial  reliance 
upon  it  allows  the  legislature  to  exercise  essentially  judicial  power.  If  the 
legislative  history  declares  in  effect  that  “the  statute  means  X”  and  a 
court  decides  that  the  statute  in  fact  means  X  because  Congress  says 
that  it  does,  the  court  is  giving  controlling  effect  to  the  legislative 
interpretation  and  abdicating  its  own  power  of  interpretation.  This  fact 
does  not  prevent  the  legislature  from  creating  the  statutory  definitions 
that  often  appear  in  the  text  of  a  statute.  To  the  extent  the  legislature 
“interprets”  a  statute  inside  the  statute  by  means  of  statutory  defini¬ 
tions,  it  is  exercising  a  legislative  power.  Statutory  definitions  are 
legislative  in  character  and  have  the  force  of  law  because  they  have  gone 
through  the  constitutional  enactment  process.  Like  any  other  legitimate 
exercise  of  legislative  power,  these  definitions  are  themselves  subject  to 
interpretation  by  the  judiciary. 

The  judicial  power  of  interpreting  a  statute  and  the  lack  of  such  a 
power  in  the  legislature  are  consistent  with  actual-meaning  interpreta¬ 
tion.  When  judges  ascertain  the  actual  meaning  of  statutory  language, 
they  exercise  the  judicial  power  of  interpretation,  because  they  work 
with  the  enacted  statute  and  not  with  external  statements  by  members  of 
Congress  declaring  what  the  statute  means. 

3.  Stability  in  the  Law 

It  is  not  surprising  that  the  legislative  process  established  by  the 
Constitution  operates  on  the  assumption  that  the  actual  meaning  of 


127  The  Federalist ,  No.  78,  at  465,  467. 

128  1  J.  Story,  supra  note  98,  §  383,  at  263. 

129  Frankfurter,  Foreword ,  supra  note  13,  at  366.  See  also  Fein,  The  Court  s  Affront  to 
the  Constitution ,  Nat’l  L.J.,  Sept.  12,  1983,  at  13,  col.  1  (“no  Congress  is 
authorized  to  perform  the  judicial  function  of  interpreting  statutes  );  Radin,  A 
Short  Way,  supra  note  3,  at  394-95  (under  American  separation  of  powers, 
legislature  was  to  enact  laws,  after  which  the  task  of  the  other  branches  began); 
Wallace  v  Christensen,  802  F.2d  1539,  1560  (9th  Cir.  1986)  (en  banc)  (Kozmski,  J„ 
concurring)  (“uniquely  judicial  function  of  statutory  interpretation”). 
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statutory  language  controls  interpretation;  a  focus  on  actual  meaning  is 
essential  to  stability  in  the  law.  The  authors  of  The  Federalist  believed 
that  one  of  the  most  serious  flaws  in  the  political  systems  in  existence  in 
post-Revolutionary  America  was  the  mutability  ol  the  laws  they 
produced.130  Without  stable,  fixed,  knowable  laws,  the  rule  of  law  itself 
was  impossible. 

As  Hamilton  noted,  ‘[t]he  essence  of  the  legislative  authority  is  to 
enact  laws,  or,  in  other  words,  to  prescribe  rules  for  the  regulation  of  the 
society  .  131  For  laws  to  be  “rules”  they  must  be  knowable,  and 

to  be  knowable  they  must  be  sufficiently  stable:  “[H]ow  can  that  be  a 
rule;’  Madison  asked,  “which  is  little  known,  and  less  fixed?”  132  For 
laws  to  be  capable  of  the  “regulation  of  the  society;’  they  must  be 
sufficiently  predictable  to  permit  society  to  conduct  its  private  affairs  in 
accordance  with  those  laws.  No  greater  obstacle  exists  to  the  ordering  of 
society  than  uncertainty  about  the  manner  in  which  private  conduct  is 
governed  by  the  law. 

Instability,  Madison  argued,  “poisons  the  blessings  of  liberty 
itself”;  representative  government  is  of  little  benefit  “if  the  laws  be  so 
voluminous  that  they  cannot  be  read,  or  so  incoherent  that  they  cannot 


130  See  generally  The  Federalist ,  Nos.  62  &  73.  In  The  Creation  of  the  American 
Republic,  1776-1787  (1969),  Gordon  Wood  traces  in  detail  the  development  of  this 

state  of  affairs. 

The  economic  and  social  instability  engendered  by  the  Revolution  was 
finding  political  expression  in  the  state  legislatures  at  the  very  time  they 
were  larger,  more  representative,  and  more  powerful  than  ever  before  in 
American  history.  “We  have  been  constantly  changing  our  assembly;’  it  was 
commonly  charged,  “repealing  old  laws,  and  substituting  new  ones^ 

*  *  *  “The  revised  laws  have  been  altered— realtered— made  better— made 

worse-  and  kept  in  such  a  fluctuating  position,  that  persons  in  civil 
commission  scarce  know  what  is  law.”  This  lack  of  “wisdom  and  steadi¬ 
ness ”  in  legislation,  said  Madison  in  1786,  was  “the  grievance  complained 

of  in  all  our  republics.”  .  .  ... 

Id  at  405  (emphasis  in  original  and  citations  omitted).  A  principal  cause  of  this 
mutability  of  the  laws  was  the  mutability  of  the  legislative  councils  themselves,  that 
is  the  frequent  change  in  membership:  “From  this  change  of  men  must  proceed  a 
change  of  opinions;  and  from  a  change  of  opinions,  a  change  of  measures  The 
Federalist,  No.  62,  at  380.  This  was  an  important  justification  for  the  institution  o 
the  Senate,  a  second  legislative  body,  whose  members  served  six-year  terms. 

«  The  Noa6725;a"810  John  Locke  referred  to  “established  and  promulgated 

laws;  that  both  the  people  may  know  their  duty  and  be  safe 
law  and  the  rulers,  too,  kept  within  their  bounds  ....  J-  Locke,  The  Second 
Treadse  of  Government  79  (T.  Peardon  ed.  1952);  cf.  id.  a,  71  (men  put  themselves 
under  government  in  part  because  state  of  nature  lacks  “established,  settled,  know 

law”). 
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be  understood;  if  they  be  repealed  or  revised  before  they  are  promul¬ 
gated,  or  undergo  such  incessant  changes  that  no  man,  who  knows  what 
the  law  is  today,  can  guess  what  it  will  be  tomorrow.”  133  “What 
prudent  merchant,  he  asked,  “will  hazard  his  fortunes  in  any  new 
branch  of  commerce  when  he  knows  not  but  that  his  plans  may  be 
rendered  unlawful  before  they  can  be  executed?”  134 

Other  untoward  consequences  flow  from  instability  in  the  laws. 
For  example,  Madison  argued  that  instability  gives  an  “unreasonable 
advantage”  to  “the  sagacious,  the  enterprising,  and  the  moneyed  few 
over  the  industrious  and  uninformed  mass  of  the  people.”  Those 
advantaged  few  are  able  to  follow  the  change  in  the  law  and  “trace  its 
consequences.”  Thus,  “it  may  be  said  with  some  truth  that  laws  are 
made  for  the/<?w,  not  for  the  many."  135 

While  the  emphasis  of  these  passages  in  The  Federalist  is  on 
instability  that  results  from  the  amendment  and  repeal  of  the  laws,  the 
primacy  of  actual  meaning  is  implicit  in  the  argument.  Madison 
included  within  the  rubric  of  unstable  laws  not  only  laws  that  were 
frequently  amended  or  repealed  but  also  those  laws  that  were  “so 
voluminous  that  they  cannot  be  read,  or  so  incoherent  that  they  cannot 
be  understood.”  136  Whereas  the  defect  in  frequently  amended  law  is 
that  the  law  is  uncertain  at  any  given  time  because  of  continual  changes, 
the  defect  in  voluminous  or  incoherent  law  is  that  the  meaning  or 
import  of  the  laws  cannot  be  ascertained  at  all.  Madison  thus  recog¬ 
nized  that  stability  in  the  law  depends  upon  fixed  and  well  defined 
statutory  meaning.  Laws  that  lack  ascertainable  meaning  are  antithet¬ 
ical  to  the  predictability  required  in  society  and  invite  arbitrariness  on 
the  part  of  government  in  their  execution. 

Intended  meaning  is  inherently  less  knowable  and  fixed  than  actual 
meaning.  It  is  a  correspondingly  more  delicate  basis  on  which  individ¬ 
uals  may  regulate  their  behavior.  Because  the  ascertainment  of  intended 
meaning  typically  requires  research  in  source  materials  out  of  the  reach 
of  ordinary  citizens,  it  gives  an  advantage,  as  Madison  feared,  to  the 
enterprising  and  moneyed. 


133  The  Federalist,  No.  62,  at  381. 

134  Id.  See  also  West,  The  Rule  of  Law  in  The  Federalist,  in  Saving  the  Revolution  153 
(C.  Kesler  ed.  1987)  (“Without  laws  that  have  a  fair  degree  of  stability,  no  one  would 
know  in  advance  what  was  forbidden  or  permitted.”).  West,  quoting  James  Wilson, 
distinguishes  fixed  laws  applying  equally  to  those  similarly  situated  from  ad  hoc 
decisions  respecting  individual  cases.  These  fixed  laws  ensure  rationality  in  govern¬ 
ment:  “‘Law  is  called  a  rule,  in  order  to  distinguish  it  from  a  sudden,  a  transient, 
or  a  particular  order:  uniformity,  permanency,  stability,  characterize  a  law.  Id. 

135  The  Federalist,  No.  62,  at  381  (emphasis  in  original). 

136  Id. 
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Bicameralism  and  presentment  with  a  qualilied  veto  power  are 
constitutional  institutions  that  are  calculated  to  ensure  stability  in  the 
law.  Acting  as  a  brake  on  the  tendency  toward  excessive  legislation,137 
these  institutions  are  designed  to  minimize  the  frequency  ot  amend¬ 
ments  and  repeals.  But  even  if  the  laws  are  made  permanent,  stability 
cannot  be  attained  unless  the  interpretation  ol  the  laws  is  stable.  In 
short,  stability  in  the  law  requires  ascertainable,  fixed,  and 
predictable— stable— meaning. 

D.  Application  of  the  Statute 

“In  final  analysis,  any  question  of  statutory  construc¬ 
tion  requires  the  judge  to  decide  how  the  legislature  intended 
its  enactment  to  apply  to  the  case  at  hand.  The  language  of 
the  statute  is  usually  sufficient  to  answer  that  question,  but 
‘the  reports  are  full  of  cases’  in  which  the  will  of  the 
legislature  is  not  reflected  in  a  literal  reading  of  the  words  it 
has  chosen.  ” 

John  Paul  Stevens  138 


This  section  will  examine  the  critical  distinction  between  interpre¬ 
tation  of  a  statute — the  ascertainment  of  its  (actual)  meaning— and  the 
application  of  that  statute  to  a  particular  set  of  facts.  On  that 
distinction  will  turn  two  important  points:  first,  that  Justice  Stevens  is 
mistaken  in  suggesting  that  courts  must  try  to  decide  how  Congress 
intended  the  statute  to  apply  to  the  case  at  hand;  and  second,  as 
explained  later  in  this  report,139  that  legislative  history  indicating  how 
Congress  intended  (or  “would  have  intended”)  the  statute  to  apply 
should  not  be  used  in  the  decision  of  statutory  cases. 


1.  The  Distinction  Between  Interpretation  and  Application 

Interpretation  is  the  ascertainment  of  the  actual  meaning  of 
statutory  language.  The  application  of  the  statute,  in  contrast,  is  t  e 
decision  whether  and  how  the  facts  of  the  particular  case  are  covered  by 
the  statute  as  interpreted.  This  is  an  important  analytical  distinc^n, 
the  object  of  interpretation,  as  distinct  from  application,  is  to  find  the 


137  See  notes  108  and  121,  supra. 

138  Griffin  v.  Oceanic  Contractors, 


CiriJJm  ,  uceanic  Inc.,  458  US.  564  577  <1982)  (Stevens.  J 

dissenting)  (quoting  Church  of  the  Holy  Trinity  v.  United  States,  143  U.S.  457, 

(1892)). 

139  See  generally  Part  1I.E.,  infra. 
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eaning  [of  the  statute],  not  its  legal  consequences  or  effect.”  140 

neces^HWocr  dlSt,"ction  does  not’  however,  imply  that  interpretation 
t  •  y  ccurs  chronologically  before  application.  Typically,  inter- 

the  ^  app  lcation  of  the  statute  occur  as  one  process.141  While 

concern^01!- T  n0t.alwayS  be  easilV  apparent  in  practice,  the 
conceptual  distinction  is  important. 

This  distinction  between  interpretation  and  application  corre- 
ponds  to  the  fact  that  it  is  often  possible  to  resolve  doubts  about  the 
connotations  of  statutory  language-that  is,  to  ascertain  the  actual 

T31!1118  °  *hC  statute  without  reference  to  particular  fact 
situations.  For  example,  in  a  copyright  statute  in  which  the  phrase 
public  performance  for  profit”  occurs, •«  it  is  fairly  clear  what  that 
phrase  means,  even  without  considering  any  particular  example.  But  the 
tact  that  the  meaning  of  the  phrase  is  fairly  clear  does  not  mean  that  it 
is  obvious  whether  a  particular  performance  was  a  “public  performance 
for  profit.”  That  is,  while  the  ascertainment  of  meaning  inevitably 
narrows  the  range  of  possible  applications  of  the  statute,  the  applica¬ 
tion  of  the  phrase  “public  performance  for  profit”  may  be  subject  to 
reasonable  arguments  on  either  side.  Does  a  radio  broadcast  qualify  as 
a  “public  performance  for  profit”?  144  The  answer  depends  on  whether 
the  judge  is  persuaded  by  the  argument  that  a  radio  broadcast  comes 
within  the  meaning  of  “public  performance  for  profit”— that  is, 
whether  a  radio  broadcast  involves  a  “public  performance”  and  whether 
it  is  “for  profit.”  145  The  difficulty  in  deciding  the  case  relates  to 
whether  the  facts  of  the  case  are  covered  by  the  statute  and  not  to  what 
the  meaning  of  the  statute  is. 


The  possibility  of  understanding  meaning  without  reference  to 
particular  fact  situations  is  related  to  the  idea  that  the  meaning  of 
language  is  something  different  from  a  mere  list  of  all  the  instances  to 
which  the  words  apply.146  The  meaning  of  a  word  or  phrase  or  sentence 


140  de  Sloovere,  Contextual  Interpretation  of  Statutes,  6  Fordham  L.  Rev.  219,  227  n.21 
(1936). 

141  Id.  at  222. 

142  See  R.  Dickerson,  supra  note  7,  at  31.  Dickerson  notes  that  this  is  the  way  draftsmen 
operate.  Id.  at  32. 

143  See  de  Sloovere,  Textual  Interpretation  of  Statutes,  1 1  N.Y.U.L.Q.  Rev.  539,  553-54 
(1934). 

144  Jerome  H.  Remick  &  Co.  v.  American  Automobile  Accessories  Co.,  5  F. 2d  41 1  (6th 
Cir.),  cert,  denied,  269  U.S.  556  (1925). 

145  See  de  Sloovere,  Textual  Interpretation,  supra  note  143,  at  554. 

146  The  idea  that  meaning  is  a  list  of  instances  is  suggested  in,  e.g.,  Radin,  Statutory 
Interpretation,  supra  note  3,  at  868-69.  Radin  argues  that  interpretation  is  the  act  of 

(continued  .  .  .) 
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can  generally  be  phrased  as  an  abstraction  or  generalization.  For  example, 
depending  of  course  on  context,  the  word  “door”  may  mean  a  physical 
partition  between  two  rooms.  It  is  this  abstraction  that  allows  someone  to 
decide  whether  a  particular  thing  that  he  has  never  seen  before  is  a  “door.” 
But  he  knows  what  the  word  “door”  means  even  without  being  shown  a 
particular  object.  This  point  should  be  even  clearer  in  the  case  of  verbs. 
Every  English-speaker  knows  what  the  verb  “to  run”  means;  no  one 
imagines  that  it  means  the  collection  of  all  actions  described  by  it.  Should 
there  be  any  lingering  doubts  about  this  point,  the  possibility  that  one  can 
understand  the  meaning  of  abstract  concepts  like  general  welfare,  freedom, 
and  so  on  demonstrates  that  language  does  not  “mean”  the  list  of  fact 
situations  to  which  it  may  be  properly  applied. 

This  is  not  to  suggest,  however,  that  one  always  interprets  language 
without  reference  to  any  specific  fact  situation.  One  may  understand  the 
word  “door”  because  one  has  seen  many  doors.  One  may  even  picture 
a  particular  door  or  doors  whenever  the  word  is  used.  But  that  simply 
does  not  indicate  that  the  word  “door”  means  any  particular  door  or  the 
set  of  all  doors. 


2.  Application  as  a  Judicial  Function 

It  is  a  judicial  function,  not  a  legislative  function,  to  apply  a 
statute  to  specific  facts.  The  legislature  may  be  able  to  frame  a  statute 
narrowly  so  as  effectively  to  require  a  specific  outcome  whenever 
specific  facts  exist,  but  once  it  enacts  a  statute  in  the  constitutionally 
prescribed  manner,  its  power  to  control  the  outcome  of  litigation 

through  its  legislative  “will”  is  at  an  end. 

This  conclusion  should  be  self-evident.  It  is  nothing  more  than  the 
proposition  that  the  legislative  power  delegated  to  Congress  in  Article  I  of 
the  Constitution  is  the  power  “to  enact  laws,  or,  in  other  words,  to 
prescribe  rules  for  the  regulation  of  the  society,’  147  while  the  judicial  power 
in  Article  III  is  the  power  to  decide  specific  cases  or  controversies  in 
accordance  with  those  legislative  rules.  As  Chief  Justice  Marshall  wrote  in 
1810  “[i]t  is  the  peculiar  province  of  the  legislature  to  prescribe  general 
rules’  for  the  government  of  society;  the  application  of  those  rules  to 
individuals  in  society  would  seem  to  be  the  duty  of  other  departments. 


deciding  Whether  a  statutory  “determinable”  (/.*.,  a  statement  describing  a  number 
of  events  or  individualizations)  does  or  does  not  cover  a  particular  determinate 
(i.e.,  one  of  those  events  or  individualizations). 

147  The  Federalist,  No.  75,  at  450  (A.  Hamilton). 

148  Fletcher  v.  Peck,  10  U.S.  (6  Cranch)  87,  136  (1810). 
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cussed  earlier-', ' If  °f  legiS‘ation  from  ‘"‘^relation,  dis- 

rnltc  i c?  separation  of  legislating  rules  from  applying  those 

Const  «mion  The  F  P"*  ^  SePara,i°n  °f  P°WerS  ,hat  Underlies  the 

T  S1‘Ut,°n  The  framers  were  certain|y  aware  of  Jefferson’s  charge 

branches  offT  *  ^  USUrPed  ,he  P°WerS  of  the  other 

orancnes  or  government: 

‘‘An  elective  despotism  was  not  the  government  we  fought 
lor;  but  one  which  should  not  only  be  founded  on  free 
principles,  but  in  which  the  powers  of  government  should  be 
so  divided  and  balanced  among  several  bodies  of  magistracy 
as  that  no  one  could  transcend  their  legal  limits  without  being 
effectually  checked  and  restrained  by  the  others.  *  *  * 

[The  legislature]  ha[s]  .  .  .  ,  in  many  instances,  decided 
rights  which  should  have  been  left  to  judiciary  controversy 


Through  the  bill  of  attainder  clause,151  among  other  provisions, 
the  Constitution  limited  Congress’  power  to  affect  specific  individuals 
even  if  it  exercised  this  power  through  a  law  enacted  pursuant  to 
constitutionally  prescribed  procedures.  More  generally,  it  was  not  to  be 
part  of  the  legislative  function  to  engage  in  an  act  that  is  “in  its  nature 
judicial  that  is,  to  ‘seek[]  to  influence  .  .  .  the  determination  of 
[specific]  private  controversies.”  152  In  short,  the  Constitution  vested 
the  power  to  decide  particular  cases  or  controversies  in  the  judiciary, 
and  it  is  precisely  this  power  that  courts  exercise  in  applying  the  terms 
of  a  statute  to  the  specific  facts  of  a  pending  case. 


3.  Abdicating  the  Judicial  Function 


There  is  a  widely  held  view  that  judges  must  decide  statutory  cases 
by  determining  how  the  original  legislature  would  have  wanted  the 
statute  to  be  applied,  had  it  specifically  considered  the  facts  of  the  case 
before  the  court.  That  is,  the  imagined  specific  intent  of  the  legislature 


149  See  text  accompanying  notes  125-29,  supra. 

150  The  Federalist,  No.  48,  at  31 1  (J.  Madison)  (quoting  Jefferson’s  Notes  on  the  State 
of  Virginia )  (emphasis  altered). 

151  U.S.  Const,  art.  I,  §  9,  cl.  3  (“No  Bill  of  Attainder  .  .  .  shall  be  passed.”). 

152  T.  Sedgwick,  A  Treatise  on  the  Rules  which  Govern  the  Interpretation  and 
Application  of  Statutory  and  Constitutional  Law  167  (1857).  See  also  United  States 
v.  Klein,  80  U.S.  (13  Wall.)  128,  146  (1872)  (“Can  we  [dismiss  the  appeal  if  the 
successful  claimant  below  had  received  a  presidential  pardon]  without  allowing  that 
the  legislature  may  prescribe  rules  of  decision  to  the  Judicial  Department  of  the 
government  in  cases  pending  before  it?  We  think  not  .  .  .  .”). 
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on  a  particular  set  of  facts  is  believed  to  control  not  only  the 
interpretation  of  the  statutory  language  but  also  the  application  of  that 
language  to  the  facts  of  the  pending  case.  This  view  represents  an 
abdication  of  the  proper  judicial  role  in  deciding  a  statutory  case  or 
controversy,  and  it  reveals  a  confusion  between  legislative  intent  and 
statutory  meaning  and  between  the  interpretation  and  application  of 
statutes. 

Judge  Posner  has  expressed  this  view  as  follows:  “[T]he  judge  should 
try  to  put  himself  in  the  shoes  of  the  enacting  legislators  and  figure  out  how 
they  would  have  wanted  the  statute  applied  to  the  case  before  him.”  153 
McManes  argued  that  “[t]he  courts  seek  to  apply  the  intent  which  in  their 
opinion  the  legislature  would  have  had,  had  it  considered  the  particular 
situation.”  154  Horack  asked,  “What  would  be  an  easier  or  more  practical 
way  than  to  require  the  court  to  determine  the  meaning  of  the  statute 
according  to  the  intention  which  it  believes  the  legislature  would  have 
adopted  had  the  problem  been  called  to  their  attention?”  155 

Learned  Hand  was  a  bit  more  subtle  in  his  analysis,  but  he  still 

reached  the  same  conclusion: 

[W]hat  [the  judge]  really  does  is  to  take  the  language  before 
him  .  .  .  ,  and  try  to  find  out  what  the  government 
would  have  done,  if  the  case  before  him  had  been  before 

[it].  He  calls  this  finding  the  intent  of  the  statute  ....  This  is 

often  not  really  true.  The  men  who  used  the  language  did  not 
have  any  intent  at  all  about  the  case  that  has  come  up;  it  had  not 
occurred  to  their  minds.  Strictly  speaking,  it  is  impossible  to 
know  what  they  would  have  said  about  it,  if  it  had.  All  they  have 
done  is  to  write  down  certain  words  which  they  mean  to  apply 
generally  to  situations  of  that  kind.  *  *  *  When  a  judge  tries 
to  find  out  what  the  government  would  have  intended  which  it 
did  not  say,  he  puts  into  its  mouth  things  which  he  thinks  it 
ought  to  have  said,  and  that  is  very  close  to  substituting  what  he 
himself  thinks  right.  Let  him  beware,  however,  or  he  will  usurp 
the  office  of  government,  even  though  in  a  small  way  he  must  do 
so  in  order  to  execute  its  real  commands  at  all.  *  *  *  [T]he 
judge  must  always  remember  that  he  should  go  no  further  than 
he  is  sure  the  government  would  have  gone,  had  it  been  faced 
with  the  case  before  him.  If  he  is  in  doubt,  he  must  stop,  for  he 


153  R.  Posner,  supra  note  46,  at  286-87.  Posner  calls  this  “imaginative  reconstruction.’ 
Id.  at  287. 

154  McManes,  supra  note  3,  at  237. 

155  Horack,  In  the  Name  of  Legislative  Intention,  38  W.  Va.  L.Q.  119,  129  (193  ). 
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cannot  tell  that  the  conflicting  interests  in  the  society  for  which 
he  speaks  would  have  come  to  a  just  result,  even  though  he  is 
sure  that  he  knows  what  the  just  result  should  be.156 
This  notion  that  the  imagined  specific  intent  of  the  original 
legislature  controls  the  judicial  decision  has  also  found  a  place  in 
Supreme  Court  decisional  law.  To  give  just  one  example,  the  Court  held 
that  the  Fair  Labor  Standards  Act,  which  defined  “State”  to  include 
“any  State  of  the  United  States  or  the  District  of  Columbia  or  any 
Territory  or  possession  of  the  United  States,”  covered  employees  of 
contractors  working  for  the  United  States  on  a  military  base  leased  by 
the  United  States  on  the  British  possession  of  Bermuda.157  In  justifica¬ 
tion,  the  Court  wrote  that  “our  duty  as  a  Court  is  to  construe  the  word 
‘possession’  as  our  judgment  instructs  us  the  lawmakers  .  .  .  would 
have  done  had  they  acted  at  the  time  of  the  legislation  with  the  present 
situation  in  mind.”  158 

The  proponents  of  this  approach  to  deciding  statutory  cases 
conflate  the  processes  of  interpretation  and  application  in  concluding 
that  legislative  intent  is  relevant  to  the  judicial  function  of  applying  the 
meaning  of  a  statute.  Moreover,  they  assume  that  the  goal  of  ascertain¬ 
ing  meaning  is  to  ascertain  the  intended  meaning  of  the  statute.  In  both 
respects,  they  confuse  the  respective  roles  of  legislature  and  court  in 
deciding  statutory  cases. 

Determining  what  Congress  would  have  done  in  a  situation  that 
never  occurred  to  it  is  a  flawed  approach  even  on  its  own  terms,  since  it 
requires  rank  speculation.  The  evidence  of  what  Congress  would  have 
done  is  usually  sparse  and  superficial,  typically  consisting  of  isolated 
statements  of  individual  members.  The  other  individuals  in  Congress 
may  have  reacted  in  varying  ways  to  the  new  situation  despite  general 
agreement  on  the  policy  and  language  of  the  statute.159  The  determina¬ 
tion  of  hypothetical  intent  becomes  even  more  speculative  as  the  time 
that  has  elapsed  since  the  statute’s  enactment  increases.160  Moreover, 
since  this  determination  essentially  requires  the  judge  to  pose  a  hypo¬ 
thetical  question  to  the  original  Congress  based  on  the  facts  of  the  case, 


156  L.  Hand,  How  Far  is  a  Judge  Free  in  Rendering  a  Decision?  in  The  Spirit  of  Liberty 
106,  108,  109  (I.  Dilliard  2d  ed.  1954). 

157  Vermilya-Brown  Co.  v.  Connell,  335  U.S.  377  (1948). 

158  Id.  at  388. 

159  See  de  Sloovere,  Preliminary  Questions,  supra  note  53,  at  415-16;  Farber  &  Frickey, 
supra  note  34,  at  428  (since  “the  actual  results  reveal  little  about  the  legislators’ 
underlying  preferences,  we  have  no  basis  for  deciding  how  they  would  answer  any 
question  not  actually  before  them”). 

160  See  Easterbrook,  Statutes’  Domains,  supra  note  56,  at  550. 
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the  way  in  which  the  question  is  phrased  may  determine  the  outcome,161  as 
will  the  members  to  whom  the  question  is  posed.162  “These  ghostly 
legislators  always  give  the  answer  the  questioner  prefers;  they  are  in  no 
position  to  do  otherwise.”  163  As  Learned  Hand  was  perceptive  enough  to 
recognize,  and  candid  enough  to  admit,  the  judge  is  likely  to  “put[l  into 
[the  legislature’s]  mouth  things  which  he  thinks  it  ought  to  have  said.”  164 
To  make  matters  worse,  the  insistence  upon  divining  how  the  original 
legislature  would  have  decided  the  case  is  unnecessary  to  give  effect  to  true 
legislative  intent.  Legislation  is  typically  motivated  by  specific  occurrences 
or  societal  conditions,  but  “legislative  draftsmen  almost  inevitably  address 
their  words  to  classes  of  events.  It  is  not  only  impossible  for  them  to 
envision  the  specifics  of  particular  future  events,  but  wholly 
unnecessary.”  165  Legislative  language  is  rarely  a  list  of  all  instances  or  fact 
situations  to  be  covered  by  the  statute.  Congress  ordinarily  uses  broad  or 
general  language  designed  to  cover  not  only  the  specific  situation  that 
prompted  the  legislation  but  also  the  other  situations  that  Congress  wishes 
to  subject  to  the  statutory  rules.  It  adds  qualifying  language  if  necessary  to 
prevent  overinclusiveness.  In  statutory  draftsmanship,  as  in  ordinary 
speech  or  writing,  one  chooses  language  that  will  cover  as  much  as  is 
desired  and  as  little  additional  as  possible.166 


161  See  Easterbrook,  The  Role  of  Original  Intent  in  Statutory  Construction ,  11  Harv. 
J.L.  &  Pub.  Pol’y  59,  62-63  (1988)  (if  statute  required  that  pregnant  women  “be 
treated  the  same  for  all  employment-related  purposes”  as  non-pregnant  employees, 
and  issue  was  whether  states  could  allow  preferential  treatment,  answer  would  be 
different  if  hypothetical  question  were  “Would  you  object  if  women  gained  a  little 
more?”  or  “Should  the  words  ‘be  treated  the  same  as’  be  construed  whenever  they 
appear  in  a  statute  to  permit  preferential  treatment?”). 

162  Id.  at  63  (answer  may  differ  depending  on  whether  sponsors  or  “swing”  voters  are 

asked) 

163  Maroszan  v.  United  States,  852  F.2d  1469,  1498  (7th  Cir.  1988)  (en  banc)  (Easter¬ 
brook,  J.,  dissenting). 

164  L.  Hand,  supra  note  156,  at  108. 

165  R.  Dickerson,  supra  note  7,  at  77.  See,  e.g.,  J.  Cohen,  Materials  and  Problems  on 
Legislation  36  (2d  ed.  1969)  (language  must  sometimes  be  left  general  because  of, 
among  other  things,  “the  inability  of  legislators  to  foresee  the  possible  situations 
which  might  arise  under  the  law”  and  “the  desire  to  avoid  the  implication  that  if 
something  was  inadvertently  omitted  it  was  intended  to  be  excluded  ’);  Jones, 
Extrinsic  Aids,  supra  note  7,  at  739  (drafters  use  general  language  to  guide  decision 
on  facts  beyond  their  foresight);  Payne,  supra  note  25,  at  107  (general  words 
unavoidable  because  of  limits  of  language  and  human  foresight);  Curtis,  supra  note 
90  at  415  (statute  in  general  language  is  fashioned  so  as  to  be  applied  beyond 
specific  situation  that  prompted  it;  if  it  was  intended  for  specific  situation  only,  it 
should  have  been  drafted  more  specifically). 

166  See  Sinclair,  supra  note  9,  at  393. 
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To  observe  that  legislation  is  frequently  drafted  to  cover  additional 
situations  contemplated  by  Congress  is  not,  however,  to  suggest  that  the 
broad  or  general  language  chosen  by  Congress  must  be  understood  to 
cover  only  those  situations.  Broad  or  general  language,  like  any 
language,  has  meaning.  Since  the  meaning  of  words  is  not  simply  the 
list  of  all  instances  to  which  they  apply,167  when  a  court  ascertains  the 
meaning  of  broad  or  general  language,  it  has  not  ipso  facto  ascertained 
all  the  situations  to  which  that  language  applies.  It  remains  the  court’s 
responsibility  to  take  what  Congress  has  said  in  the  language  of  the 
statute  and  to  decide  how  the  particular  facts  before  it  are  affected  by 
that  language.  Even  if  Congress  “had  no  intent”  with  respect  to  a 
particular  set  of  facts,  in  the  sense  that  it  did  not  specifically  consider 
those  facts  before  enacting  the  legislation,  the  court  must  decide 
whether  those  facts  reasonably  come  within  the  terms  of  the  statute,  in 
accordance  with  the  meaning  that  it  has  ascertained  through  the  process 
of  interpretation.  If  the  statute’s  words  and  purposes  “plainly  apply  to 
a  particular  situation  .  .  .  ,  the  fact  that  the  specific  application  of  the 
statute  never  occurred  to  Congress  does  not  bar  [a  court]  from  holding 
that  the  situation  falls  within  the  statute’s  coverage.”  168 

The  accuracy  of  this  conclusion  is  shown  by  taking  the  stark 
example  of  a  case  involving  an  old  statute  and  new  technology  that  did 
not  even  exist  when  the  statute  was  enacted.  Thus,  in  Diamond  v. 
Chakrabarty ,169  the  Supreme  Court  held  that  an  invented  bacterium 
was  patentable  despite  the  fact  that  genetic  technology  was  unknown 
when  Congress  enacted  the  patent  statute,  which  allowed  patenting  of 
“any  new  and  useful  process,  machine,  manufacture,  or  composition  of 
matter,  or  any  new  and  useful  improvement  thereof  .  .  .  .”  170  The 
Court  stated: 

It  is,  of  course,  correct  that  Congress,  not  the  courts,  must 
define  the  limits  of  patentability;  but  it  is  equally  true  that 
once  Congress  has  spoken  it*  is  ‘the  province  of  the  judicial 
department  to  say  what  the  law  is.’  Congress  has  performed 
its  constitutional  role  in  defining  patentable  subject  matter  in 
§  101;  we  perform  ours  in  construing  the  language  Congress 
has  employed.  *  *  *  This  Court  frequently  has  observed 
that  a  statute  is  not  to  be  confined  to  the  ‘particular 


167  See  note  146,  supra,  and  accompanying  text. 

168  United  States  v.  Jones,  607  F.2d  269,  273  (9th  Cir.  1979)  (theft  of  and  damage  to 
Indian  artifacts  were  covered  by  general  theft  and  malicious  mischief  statute). 

169  447  U.S.  303  (1980)  (Burger,  C.J.). 

170  35  U.S.C.  §  101  (1982).  That  language  was  retained  almost  verbatim  from  the 
original  1793  Patent  Act.  See  Diamond,  447  U.S.  at  308-09. 
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application^]  .  .  .  contemplated  by  the  legislators.’  *  *  * 
Congress  employed  broad  general  language  in  drafting  §  101 
precisely  because  [path-breaking]  inventions  are  often 
unforeseeable.171 

In  this  one  passage,  the  Court  accurately  summarized  the  entire  judicial 
function  in  statutory  cases.  It  distinguished  between  Congress’  role  in 
legislating  and  the  courts’  role  in  interpreting  the  statute  and  between 
interpretation  of  a  statute  and  application  of  the  statute,  even  to 
circumstances  that  could  not  possibly  have  contemplated  by  the  legis¬ 
lators  who  enacted  the  statute.  The  question  posed  by  the  Court  simply 
was  not  whether  the  framers  of  the  1793  Patent  Act  or  of  the  most 
recent  revision  in  1952  would  have  intended  the  statute  to  apply  to 
genetic  engineering. 

This  certainly  does  not  mean  that  the  courts,  in  applying  broad  or 
general  language  to  new  situations,  are  completely  on  their  own.  They 
are  constrained  by  the  meaning  of  the  statutory  language,  and  it  is 
precisely  through  that  meaning  that  legislative  intent  comes  into  play  in 
the  decision  of  a  particular  case.  This  legislative  intent,  as  expressed  in 
the  statutory  language,  is  a  powerful  torce  that  binds  the  courts  in  the 
application  of  statutes,  even  when  the  language  is  broad  or  general,  but 
the  courts  abdicate  their  judicial  role  in  deciding  statutory  cases  or 
controversies  when  they  assume  that  any  legislative  intent,  including  the 
imagined  specific  intent  of  a  Congress  that  never  dreamed  of  a  problem, 
binds  them  as  well. 

II.  Statutory  Meaning  and  the  Role  of 
Legislative  History 

A.  Introduction:  The  Issue 

“[T]he  primary  principle  governing  the  use  of  legislative 
history— which  is  repeatedly  recited  [by  advocates  of  legisla¬ 
tive  history]  without  apparent  realization  that  it  undercuts  all 
use  of  legislative  history  at  all— [is]  that  where  the  text  of  the 
statute  is  clear,  legislative  history  is  not  to  be  consulted.  Why 
in  the  world  should  that  be  so,  if  [they  believe  that]  the  actual 
intent  of  the  enacting  legislature  is' the  touchstone?” 

Antonin  Scalia  172 


171  447  U.S.  at  315-16  (citations  omitted). 

172  Address  by  Judge  Antonin  Scalia  (Fall  1985  -  Spring  1986)  (emphasis  omitted), 
quoted  in  Farber  &  Frickey,  supra  note  34,  at  454-55. 
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The  widespread  misuse  of  the  concept  of  legislative  intent  creates  a 
cloud  over  the  use  of  legislative  history.  Even  a  cursory  glance  at  the 
judicial  opinions  relying  on  legislative  history  discloses  that  many  judges 
justify  their  use  of  legislative  history  as  an  effort  to  discover  “legislative 
intent;’  by  which  they  mean  any  of  the  forms  of  intent  discussed  in  the 
preceding  chapter.  Rarely,  however,  do  they  articulate  their  apparent 
premise  in  their  search  for  intent — that  it  is  subjective  legislative  intent, 
rather  than  actual  statutory  meaning,  that  controls  the  interpretation  of 
statutes.  As  Judge  Mikva  has  expressed  this  premise:  “Democratic  theory 
not  only  requires  courts  to  give  appropriate  deference  to  the  first  branch, 
but  also  to  recognize  that  the  elected  policymakers  make  the  law,  and 
therefore  the  law  is  what  they  say  it  is.”  173 

If  the  law  is  what  Congress  says  it  is— indeed,  if  the  law  is  what 
Congress  would  have  said  it  was,  had  it  actually  considered  the  precise 
facts  before  the  court — the  examination  of  legislative  history  is  an 
absolute  necessity. 174  And  if  the  legislative  history  suggests  an  intention 
about  the  effect  of  the  statute,  “why  be  stuffy  about  the  fact  that  the 
words  do  not  seem  to  bear  this  meaning”?  175  On  the  other  hand,  if 
Judge  Mikva  has  overstated  the  importance  of  legislative  intent,  and  if 
the  law  is  instead  what  the  statute  actually  means  to  a  reasonable 
interpreter,  of  what  legitimate  use  is  legislative  history? 

The  next  section  of  this  chapter  discusses  the  objections  that  have 
been  raised  to  the  use  of  legislative  history  as  a  source  of  legislative 
intent.  The  remainder  of  this  chapter  analyzes  the  extent  to  which 
legislative  history  may  properly  be  used  when  the  issue  in  statutory 
interpretation  is  not  what  the  legislature  intended  but  what  the  statute 
actually  means.  It  sets  forth  four  basic  principles  governing  the  use  or 
rejection  of  legislative  history  in  actual-meaning  interpretation.  The 


173  Mikva,  A  Reply,  supra  note  17,  at  386.  See  also  Lancaster,  Judge  Learned  Hand  and 
the  Limits  of  Judicial  Discretion,  9  Vand.  L.  Rev.  427,  447  (1956)  (“If  judges  are  to 
leave  to  the  legislators  the  problem  of  compromising  conflicting  interests  and  keep 
for  themselves  a  very  modest  role  in  lawmaking,  it  follows  that  almost  every  device 
for  determining  the  will,  the  actual  will  of  the  lawmaking  body,  is  justified  and 
explained.”);  Note,  Legislative  Materials,  supra  note  3,  at  822  (fundamental  premise 
underlying  reliance  on  legislative  history  is  that  in  republican  government  legislature 
is  controlling  voice  of  popular  will);  Miller,  supra  note  3,  at  170  (“A  more  general  use 
of  the  legislative  history  of  statutes  as  an  aid  in  determining  the  legislative  intent  will 
serve  to.materially  lessen  judicial  legislation.”).  But  see  R.  Dickerson,  supra  note  7, 
at  137  (“many  courts  feel  a  higher  fidelity  to  legislative  intent  than  they  do  to  the 
official,  constitutional  vehicles  for  expressing  that  intent”). 

174  See  Horack,  supra  note  155,  at  131  (legislative  history  contains  “real  and  legitimate 
legislative  intention”). 

175  H.  Hart  &  A.  Sacks,  supra  note  57,  at  1225. 
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goal  ot  the  analysis  is  to  explain  how  a  limited  use  of  legislative  history 
can  be  reconciled  with  an  interpretive  process  that  treats  the  statutory 
language  as  the  “constitutional  center  of  focal  awareness.”  176 

B.  Common  Objections  to  the  Use  of  Legislative 
History  as  a  Source  of  Legislative  Intent 

“Mr.  Speaker,  having  received  unanimous  consent  to  ex¬ 
tend  my  remarks  in  the  RECORD,  I  would  like  to  indicate  that 
I  am  not  really  speaking  these  words.  Try  as  I  might,  I  could  not 
get  to  the  floor  to  deliver  my  plea  on  behalf  of  the  coal  miners 
disabled  by  pneumonoconiosis.  Ido  not  want  to  kid  anyone  into 
thinking  that  I  am  now  on  my  feet  delivering  a  stirring  oration. 

As  a  matter  of  fact,  lam  back  in  my  office  typing  this  out  on  my 
own  hot  little  typewriter,  far  from  the  madding  crowd,  and 
somewhat  removed  from  the  House  Chamber.  Such  is  the 
pretense  of  the  House  that  it  would  have  been  easy  to  just 
quietly  include  these  remarks  in  the  RECORD,  issue  a  brave 
press  release,  and  convince  thousands  of  cheering  constituents 
that  I  was  in  there  fighting  every  step  of  the  way,  influencing  the 
course  of  history  in  the  heat  of  debate.  ” 

Rep.  Ken  Hechler  177 

Despite  the  courts’  frequent  use  of  legislative  history,  this  use  has 
not  come  without  criticism.  A  review  of  the  objections  raised  against  the 
use  of  legislative  history  should  make  it  evident  that  most  of  the 
criticism  is  related  to  the  courts’  underlying  assumption  “that  intent 
matters  .  .  .  ,  that  the  written  word  is  but  an  imperfect  reflection  of 
the  real  law.”  178  The  following  catalog  of  the  objections  that  have  been 
raised  is  meant  to  be  illustrative  and  not  exhaustive. 

1.  Objections  Relating  to  Constitutional  Enactment  Process 

a.  “Unenacted  Legislative  Intent” 

One  of  the  central  criticisms  of  legislative  history  is  that  it  is 
“unenacted  legislative  intent”  and,  therefore,  should  have  no  bearing  on 
the  interpretation  or  application  of  a  statute.  This  is  not  a  novel 


176  R.  Dickerson,  supra  note  7,  at  144. 

177  117  Cong.  Rec.  36506  (1971)  (statement  of  Rep.  Hechler). 

178  Easterbrook,  Role  of  Original  Intent,  supra  note  161,  at  60. 
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criticism.  It  is  implied  in  Justice  Story’s  rejection  of  congressional 
debates  as  evidence  of  the  legislative  intent.1™  Thomas  Cooley  flatly 
stated  that  “nothing  becomes  law  simply  and  solely  because  men  who 
possess  the  legislative  power  will  that  it  shall  be,  unless  they  express 
their  determination  to  that  effect,  in  the  mode  pointed  out  by  the 
instrument  which  invests  them  with  the  power,  and  under  all  the  forms 
which  that  instrument  has  rendered  essential.”  180  As  the  Supreme 
Court  has  cautioned,  “legislative  intention,  without  more,  is  not 
legislation.”  181  Justice  Jackson  once  observed  that  the  Constitution 
required  Congress  to  reduce  the  conflicting  and  tentative  views  of  its 
members  to  an  agreed  formula,  commenting  that  “[i]t  is  a  poor  cause 
that  cannot  find  some  plausible  support  in  legislative 
history  .  .  .  .”  182  It  is  that  availability  of  support  for  any  position 
that  may  have  provoked  Charles  Curtis’s  quip  about  the  courts’ 
“fumbling  about  in  the  ashcans  of  the  legislative  process.”  183 

Recently,  Justice  Scalia  made  this  objection  forcefully:  “Judges 
interpret  laws  rather  than  reconstruct  legislators’  intentions.  *  *  *  [W]e 
are  not  free  to  replace  [clear  language]  with  an  unenacted  legislative 
intent.”  184  Legislative  history,  he  argued,  is  a  “frail  substitute  for  bicam¬ 
eral  vote  upon  the  text  of  a  law  and  its  presentment  to  the  President.”  185 
Judge  Easterbrook,  similarly,  has  stated  that  the  “transmutation”  of 
unenacted  legislative  intent  into  law  circumvents  the  constitutional  require¬ 
ments  of  bicameral  approval  and  presentment.186 

Both  Scalia  and  Easterbrook  have  made  an  analogy  to  INS  v. 
Chadha ,187  in  which  the  Supreme  Court  invalidated  the  one-house 
legislative  veto.  In  Chadha,  the  Court  analyzed  the  Constitution’s 
requirement  of  bicameralism  and  presentment  and  held  that  a  one- 
house  legislative  veto  was  an  unconstitutional  effort  to  exercise  legisla¬ 
tive  power  through  the  action  of  a  single  house.  The  argument  by 
analogy  is  that  judicial  reliance  on  legislative  history  improperly  gives 


179  Mitchell  v.  Great  Works  Milling  &  Manufacturing  Co.,  17  F.  Cas.  496,  499  (C.C.D. 
Me.  1843)  (No.  9,662).  See  text  accompanying  note  36,  supra. 

180  1  T.  Cooley,  supra  note  119,  at  266. 

181  Train  v.  City  of  New  York,  420  U.S.  35,  45  (1975). 

182  Jackson,  Problems  of  Statutory  Interpretation,  8  F.R.D.  121,  125  (1948). 

183  Curtis,  supra  note  90,  at  411. 

184  INS  v.  Cardoza-Fonseca,  480  U.S.  421,  452-53  (1987)  (Scalia,  J.,  concurring  in  the 
judgment). 

185  Thompson  v.  Thompson,  108  S.  Ct.  513,  523  (1988)  (Scalia,  J.,  concurring  in  the 
judgment). 

186  Premier  Electrical  Construction  Co.  v.  National  Electrical  Contractors  Ass’n,  814 
F.2d  358,  365  (7th  Cir.  1987). 

187  462  U.S.  919  (1983). 
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legislative  effect  to  the  actions  of  one  or  several  individual  legislators.  If 
Chadha  prohibits  legislative  action  by  an  entire  house  of  Congress,  it 
must  likewise  prohibit  legislative  action  by  less  than  that.188  As  Hart  and 
Sacks  stated  thirty  years  ago,  “ [t]he  words  of  the  statute  are  what  the 
legislature  has  enacted  as  law,  and  all  that  it  has  the  power  to  enact.”  189 
To  crystallize  the  point,  Easterbrook  posits  a  law  providing  that, 
“[f]rom  today  forward,  the  result  of  any  opinion  poll  among  members 
of  Congress  shall  have  the  effect  of  law.”  Noting  that  we  would  certainly 
view  this  law  as  a  joke,  if  not  as  plainly  unconstitutional,  he  concludes 
that  the  law  ‘‘comes  uncomfortably  close  ...  to  the  method  by  which 
courts  deduce  the  content  of  legislation  when  they  look  to  subjective 
intent”  that  is,  to  the  statements  of  intent  in  the  legislative  history.190 

b.  Disregarding  Role  of  President 

Frequently  forgotten  in  discussions  of  legislative  intent  is  the  fact 
that  the  President  plays  a  role  in  the  legislative  process.  Focusing  on 
what  members  of  Congress  said  during  the  legislative  process  ignores 
the  “indispensable  role”  played  by  the  President  in  that  process.191 
Ignoring  the  presidential  role  in  the  enactment  process  through  the  use 
of  legislative  history  materials  “has  the  potential  to  create  a  statute  that 
the  President  would  not  have  signed.”  192 

In  signing  a  bill,  the  President  approves  the  language  of  the  bill, 
not  the  entire  Congressional  Record.193  Some  have  argued,  however, 
that,  in  signing  a  bill,  the  President  does  approve  the  legislative  history 

188  The  amicus  brief  in  Chadha  submitted  by  the  American  Bar  Association,  over  the 
name  of  Justice  (then  Professor)  Scalia,  among  others,  pointed  out  (p.  22)  that  the 
constitutional  requirement  that  legislation  be  enacted  by  both  houses  and  presented 
to  the  President  was  a  protection  not  only  for  the  President  but  for  the  public: 
“Congress  and  the  Executive  sometimes  have  combined  to  erect  a  structure  that  will 
deprive  the  people  of  their  democratic  right  to  have  their  representatives  vote  on 
major,  often  controversial,  changes  from  the  status  quo  .  .  .  .”  This  point  is  even 
more  accurate  when  the  judiciary  joins  in  this  “structure”  by  giving  legal  effect  to 
unenacted  statements  in  the  legislative  history. 

189  H.  Hart  &  A.  Sacks,  supra  note  57,  at  1412. 

190  Easterbrook,  Role  of  Original  Intent,  supra  note  161,  at  65. 

191  Eagle-Picher  Industries,  Inc.  v.  EPA,  759  F.2d  922,  929-30  n.ll  (1985)  (Starr,  J.). 
See  Frankham,  supra  note  3,  at  179. 

192  Starr,  Observations  about  the  Use  of  Legislative  History,  1987  Duke  L.J.  371,  376. 
This  defect  can  be  mitigated  through  the  use  of  executive  signing  statements,  see, 
e.g.,  Kmiec,  Judges  Should  Pay  Attention  to  Statements  by  President,  Nat’l  L.J., 
Nov.  10,  1986,  at  13,  as  well  as  veto  messages,  but  it  cannot  be  wholly  avoided. 

193  Schwegmann  Brothers  v.  Calvert  Distillers  Corp.,  341  U.S.  384,  396  (1951)  (Jackson, 
J.,  concurring). 
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a  ong  with  the  bill.194  There  is  a  grain  of  truth  in  this  position,  since  the 
President  and  his  staff  are  frequently  aware  of  the  general  outlines  of 
congressional  debate,  but  it  needlessly  stretches  a  legal  fiction  to  the 
breaking  point.  In  an  era  of  1000-page  continuing  resolutions,  it  is 
difficult  enough  for  the  President  and  his  staff  to  read  many  of  the  bills 
presented  to  him  195  without  being  held  responsible  for  the  committee 
reports,  the  floor  debates,  and  the  rest  of  the  legislative  history. 
Moreover,  to  the  extent  that  the  legislative  history  does  not  simply 
confirm  the  actual  meaning  of  the  bill,  the  President  should  be  able  to 
accept  the  text  of  the  bill  according  to  its  reasonable  import,  without  the 
gloss  added  by  the  legislative  history. 

c.  Involving  Court  in  Political  Process 

Justice  Jackson  argued  that  “[f]or  us  to  undertake  to  reconstruct 
an  enactment  from  legislative  history  is  merely  to  involve  the  Court  in 
political  controversies  which  are  quite  proper  in  the  enactment  of  a  bill 
but  should  have  no  place  in  its  interpretation.”  196  Going  back  through 
the  legislative  process  “introduces  the  policy  controversies  that  gener¬ 
ated  the  Act  into  the  deliberations  of  the  Court  itself.”  197  Judge 
Kenneth  Starr  has  suggested  that  courts,  in  re-creating  the  legislative 
process,  may  be  acting  in  an  area  that  should  properly  be  out  of  bounds 
to  an  unelected  branch  of  government.198 

This  is  not  an  idle  concern.  Some  of  those  favoring  extensive  use  of 
legislative  history  insist  that  it  is  precisely  to  understand  the  political 
disputes  behind  a  statute  that  judges  must  turn  to  legislative  history. 
Thus,  for  example,  Frederick  de  Sloovere  argued  half  a  century  ago  that 


194  See ,  e.g..  Note,  A  Re-Evaluation,  supra  note  70,  at  134  (“As  leader  of  a  major 
political  party  and  active  participant  in  the  legislative  process,  the  chief  executive 
does  not  read  the  words  as  of  first  impression;  he  is  usually  familiar  with  the  kind 
of  situation  at  which  a  statute  is  aimed.  The  use  of  legislative  history,  therefore,  may 
be  .  .  .  important  in  determining  the  President’s  understanding  of  the  statutory 
language  .  .  .  .”);  cf  Davis,  Legislative  History  and  the  Wheat  Board  Case,  31 
Can.  Bar  Rev.  1,12  (1953)  (“If  the  President  in  approving  a  bill  does  not  endorse  the 
whole  Congressional  Record,  neither  does  he  endorse  the  whole  set  of  ill-informed 
judicial  guesses  about  legislative  intent  that  would  quickly  fill  the  U.S.  Reports  if 

legislative  history  could  not  be  considered.”). 

195  See  H.  Friendly,  Benchmarks  215-16  (1967)  (“it  is  equally  unrealistic  to  suppose 
that  .  .  .  the  chief  executive  ha[s]  made  a  meticulous  study  ot  the  text  of  such 
complex  measures”  as  the  tax  code  or  the  immigration  laws). 

196  Schwegmann  Brothers,  341  U.S.  at  396  (Jackson,  J.,  concurring). 

197  Jackson,  supra  note  182,  at  125. 

198  Starr,  supra  note  192,  at  376. 
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rules  limiting  the  use  of  legislative  history  “prevent  the  interpreter  from 
breathing  the  very  atmosphere  in  which  the  statute  was  conceived  and 
enacted.”  199  Judge  Mikva  has  argued  that,  if  judges  were  better 
acquainted  with  the  legislative  process,  they  would  more  fully  under¬ 
stand  the  significance  of  each  type  of  legislative  history.200 

The  objection  to  judicial  immersion  in  the  political  process 
concerns  itself  not  so  much  with  occasional  references  to  legislative 
history  but  rather  with  the  sort  of  wholesale  study  of  legislative  history 
represented  by  de  Sloovere’s  admonition  to  “breathe  the  atmosphere” 
of  the  legislative  process.  Nevertheless,  despite  the  somewhat  narrow 
focus  of  the  objection,  it  reflects  an  appreciation  of  the  distinction 
between  the  proper  roles  of  legislature  and  judiciary. 

2.  Objections  Relating  to  Planning  Private  Conduct 

A  common  argument  against  legislative  history,  related  to  the  issue 
of  stability  in  the  law,201  is  that  its  use  increases  the  difficulties  that 
citizens  encounter  in  planning  their  conduct  in  accordance  with  positive 
law.  This  argument  takes  two  forms.  The  first  is  that  the  use  of 
legislative  history  makes  the  law  unpredictable.  This  form  of  the 
argument  is  based  on  the  idea  that  statutes  are  published  to  allow 
individuals  to  govern  their  conduct  in  conformity  with  the  law.202 
Statutes  are  thought  to  be  rules  “to  which  individuals  may  refer  for 
guidance  in  planning  their  conduct,  and  private  citizens  can  hardly  be 
expected  to  make  reference  to  committee  reports  and  other  legislative 
records.”  203  Recall  Madison’s  question:  “[H]ow  can  that  be  a  rule, 
which  is  little  known,  and  less  fixed?”  204 

The  claim  that  legislative  history  causes  unpredictability  assumes 
that  the  greater  the  volume  of  legislative  history  that  may  affect  the 
meaning  and  application  of  a  statute,  the  more  uncertainty  there  will  be 


199  de  Sloovere,  Extrinsic  Aids  in  the  Interpretation  of  Statutes,  88  U.  Pa.  L.  Rev.  527, 
541  (1940). 

200  Mikva,  Reading  and  Writing  Statutes,  48  U.  Pitt.  L.  Rev.  627,  634  (1987).  A  nice 
example  of  this  can  be  found  in  Wasby,  supra  note  34,  at  272  (noting  that  some  have 
argued  that  in-person  testimony  before  congressional  committees  should  be  ignored 
because  anyone  who  has  to  appear  to  make  his  views  known  carries  little  weight  with 
the  committee). 

201  See  generally  Part  I.C.3.,  supra. 

202  Nutting,  supra  note  55,  at  516. 

203  Jones,  The  Plain  Meaning  Rule  and  Extrinsic  Aids  in  the  Interpretation  of  Federal 
Statutes,  25  Wash.  U.L.Q.  2,  21,  23  (1939)  (criticizing  this  argument  and  noting  that 
parties  rarely  are  able  to  prove  actual  reliance  on  statutory  language). 

204  The  Federalist,  No.  62,  at  381. 
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in  predicting  whether  and  how  one’s  conduct  is  covered.  That  is,  the 
existence  ot  large  amounts  of  legislative  history  risks  “converting  [a 
statute  that]  was  meant  to  be  open  and  precise,  into  a  concealed  trap  for 
the  unsuspecting”  205 — a  sort  of  statutory  Trojan  Horse. 

In  assessing  the  merits  of  this  argument,  one  must  remember  that 
our  legal  system  is  premised  upon  the  idea  that  citizens  read  and  know 
the  law.  Whatever  the  empirical  evidence  shows,  this  is  one  of  our 
venerated  legal  fictions.  To  the  extent  that  it  is  only  a  legal  fiction, 
however,  the  question  becomes  how  far  that  fiction  should  be  extended. 
If  the  average  citizen  is  presumed  to  be  aware  of  the  legislative  history 
as  well  as  the  statute,  are  we  then  enforcing  not  simply  unknown  but 
almost  unknowable  laws?  206  If  we  extend  the  legal  fiction  to  presume 
awareness  of  legislative  history,  we  effectively  presume  that  citizens 
generally  rely  on  lawyers  as  intermediaries.207  This  presumption  is 
questionable  in  itself,  and,  as  Dickerson  has  explained,  to  the  extent  it 
assumes  that  lawyers  read  the  law  and  legislative  history,  it  imposes  a 
significant  burden  on  lawyers  to  be  conversant  not  only  with  new  federal 
legislation  but  also  with  the  legislative  history  of  that  legislation.208 

The  second  form  of  this  objection  is  that  the  use  of  legislative 
history  makes  research  difficult  because  much  of  that  history  is  not 
generally  available.209  Although  Professors  Hart  and  Sacks,210  and  later 
Judge  Wald,211  have  argued  that  most  legislative  history  is  now  much 
more  readily  available  than  when  Justice  Jackson  originally  raised  this 
objection,  the  real  issue  may  be  when  legislative  history  is  available.  As 
Dickerson  has  observed,  “[p] recontroversy  access  [to  advise  clients]  is 
what  ultimately  counts.”  212  In  any  event,  even  if  legislative  history  is 
now  more  widely  available,  its  use  necessarily  increases  the  monetary 
and  other  costs  of  conforming  one’s  conduct  with  the  law.213 


205  George  Van  Camp  &  Sons  Co.  v.  American  Can  Co.,  278  U.S.  245,  253  (1929). 

206  See  2A  J.  Sutherland,  supra  note  70,  §  48.02,  at  284  (referring  to  “secret’  laws). 

207  R.  Dickerson,  supra  note  7,  at  150. 

208  Id.  at  175. 

209  United  States  v.  Public  Utilities  Comm’n,  345  U.S.  295,  319-20  (1953)  (Jackson,  J., 
concurring);  Schwegmann  Brothers,  341  U.S.  at  396  (Jackson,  J.,  concurring), 
Jackson,  supra  note  182,  at  125. 

2,0  H.  Hart  &  A.  Sacks,  supra  note  57,  at  1279-83. 

211  Wald,  supra  note  45,  at  200. 

212  R.  Dickerson,  supra  note  7,  at  150. 

213  See  Starr,  supra  note  192,  at  377. 
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3.  Objections  Relating  to  Reliability 


a.  Political  Legislative  History 

Another  important  objection  to  the  use  of  legislative  history  is  that 
a  sizable  body  of  legislative  history  is  intended  not  so  much  tor  legal 
purposes  (to  aid  the  interpretive  process)  as  it  is  for  political  purposes. 
A  typical  statement  of  this  objection  is  Judge  Buckley’s  observation 
that  “the  first  part  of  wisdom  is  to  remember  that  Congress  is  a  political 
as  well  as  a  legislative  body,  and  that  its  members  will  put  the  privileges 
and  facilities  of  their  respective  chambers  to  political  as  well  as 
legislative  uses.”  214  Since  the  language  in  the  legislative  history  that 
Judge  Buckley  discussed  “served  a  political  rather  than  a  legal  purpose, 
each  of  the  key  legislators  no  doubt  felt  free  to  ‘accentuate  the  positive 
by  providing  his  own  distinct  interpretation  on  its  meaning  and  effect. 
This  may  explain  the  contrasting  glosses  they  placed  on  the 
language  .  .  .  215  Some  legislative  history,  he  concluded,  is  “de¬ 

signed  not  so  much  to  inform  colleagues  as  to  reach  beyond  Capitol  Hill 
to  audiences  ranging  from  lobbyists  who  may  help  a  beleaguered 
legislator  achieve  his  goals,  to  home  state  journalists  on  whose  reports 

the  next  election  may  well  depend.”  216 

Dickerson  has  commented  that  some  legislative  history  is  “highly 
colored  by  legislative  sales  talk,  not  all  of  which  would  meet  the  kind  of 
minimum  standards  of  fair  play  now  considered  by  the  Federal  Trade 
Commission  to  be  needed  to  protect  the  ears  of  unsophisticated 
consumers.”  217  Worse,  it  may  not  even  reflect  the  actual  intent  of  the 
member  or  members  making  the  statement. 


b.  “Planted”  Legislative  History 


A  closely  related  objection  is  that  much  legislative  history  is 
“planted”  in  the  record  to  influence  judicial  or  executive  interpretation 
without  having  to  achieve  a  bicameral  congressional  consensus  or  to  risk 
a  presidential  veto.218  The  charge  of  “planting”  is  probably  the  most 


214 

215 

216 

217 

218 


International  Bhd.  of  Electrical  Workers  v.  NLRB,  814  F.2d  697,  715  (D.C.  Cir. 
1987)  (Buckley,  J.,  concurring). 

Id.  at  717. 

Id. 


R  Dickerson,  supra  note  7,  at  155-56.  ,  . 

See  e  g  Starr,  supra  note  192,  at  376  (lobbyists  attempt  to  get  clients  views  in 

legislative  history);  Curtis,  supra  note  90,  at  41 1  (author  has  opportunity  to  plant 
intention  in  order  to  influence  court);  Shapiro  v.  I In, led  Slates,  335  US.  ^48-49 
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frequently  raised  and  the  most  strongly  held  objection  to  the  use  of 
legislative  history,  because  it  casts  doubt  upon  the  reliability  of  legisla¬ 
tive  history  as  an  indicator  of  legislative  intent. 

By  statute,  the  Congressional  Record  is  required  to  be  “substantially 
a  verbatim  report  of  [congressional]  proceedings.”  219  Current  rules  require 
that  bullets”  be  placed  next  to  published  remarks  that  were  not  actually 
made  on  the  floor.  One  reason  for  the  “bullet”  requirement  is  to  alert  the 
reader  ot  the  Record  to  the  likelihood  that  other  congressmen  did  not  hear 
the  remarks.  In  these  circumstances,  other  congressmen  should  not  be 
presumed  to  have  been  aware  of  the  position  stated,  and  their  silence 
should  not  be  taken  as  an  indication  of  approval. 

The  bulleting  rule  does  not,  however,  solve  all  problems  with  planted 
legislative  history.  First,  no  record  exists  to  indicate  how  many  members 
were  present  for  Azo/7-bulleted  remarks.220  Second,  the  bulleting  rule 
effectively  allows  members  to  avoid  a  bullet  by  delivering  as  little  as  one 
sentence  of  a  speech  on  the  floor  and  extending  their  remarks  after¬ 
wards.221  Third,  another  rule  allows  House  members  to  present  written 
statements  within  15  minutes  of  the  close  of  business;  this  rule  in  practice 
allows  the  “member  to  bring  two  opposing  speeches  into  the  chamber, 
remain  silent  until  the  vote  is  nearly  completed,  be  recorded  for  the  winning 
side,  and  then  insert  into  the  published  debate  a  speech  explaining  his 
position.”  222  Finally,  clerks  on  the  floor  often  ignore  the  bulleting 
requirement  when  specifically  asked  to  do  so  by  a  member  of  Congress. 

Because  there  is  no  foolproof  method  of  ascertaining  exactly  what 
was  heard  on  the  floor  by  how  many  members,  the  problem  of  planted 
legislative  history  persists.  Indeed,  legislative  history  is  sometimes 
planted  openly  rather  than  surreptitiously.  Occasionally,  the  opposing 
sides  in  the  debate  over  bill  language  reach  an  agreement  in  which  the 
losing  side  consents  to  the  bill  language  and  is  permitted,  in  return,  to 
draft  a  semi-official  “gloss”  in  the  legislative  history.  Often,  however, 
the  losing  side  will  attempt  to  make  its  “gloss”  look  official  without  the 
consent  of  the  victors;  even  if  the  victors  complain,  nothing  can  fully 


(.  .  .  continued) 

(Frankfurter,  J.,  dissenting)  (special  interest  groups  are  encouraged  to  plant  legisla¬ 
tive  history  by  courts’  indiscriminate  use);  cf  United  States  v.  Taylor,  108  S.  Ct. 
2413,  2424  (1988)  (Scalia,  J.,  concurring  in  part)  (legislators  should  not  be  able  to 
obtain  result  in  Court  without  making  that  result  apparent  on  face  of  bill). 

219  44  U.S.C.  §  901  (1982). 

220  Wald,  supra  note  45,  at  203. 

221  H.  Linde,  G.  Bunn,  F.  Paff  &  W.  Church,  Legislative  and  Administrative  Processes 
235  (2d  ed.  1981)  (quoting  statement  of  Rep.  Steiger);  Guide  to  Congress,  supra  note 
48,  at  444. 

222  Guide  to  Congress,  supra  note  48,  at  445. 
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negate  the  effect  of  the  planted  comments.223  Frequently,  members  of 
Congress  will  simply  announce  that  they  want  to  “make  some  legislative 
history.”  224  Justice  Scalia  recently  quoted  a  statement  in  which  a 
congressman  said,  “I  have  an  amendment  here  in  my  hand  which  could 
be  offered,  but  if  we  can  make  up  some  legislative  history  which  would 
do  the  same  thing,  I  am  willing  to  do  it.”  225  This  statement  suggests 
that  some  legislative  history  is  planted,  and  its  substance  and  language 
purposely  kept  out  of  a  bill,  precisely  because  its  inclusion  might 
prevent  the  bill  from  passing.226 

In  short,  the  courts’  inability  or  unwillingness  to  reject  planted 
legislative  history  creates  an  incentive  for  congressmen  to  draft  vague 
textual  language  and  put  their  own  clarifying  “spin  on  that  language  .n 
the  legislative  history.227  Justice  Frankfurter  once  observed  that  “[ljoose 
judicial  reading  makes  for  loose  legislative  writing.  It  encourages  the 
practise  illustrated  in  a  recent  cartoon  in  which  a  senator  tells  his 
colleagues  T  admit  this  new  bill  is  too  [vague]  to  understand.  We  11  just 
have  to  pass  it  to  find  out  what  it  means.’”  228 


223  See,  e.g.,  132  Cong.  Rec.  H9573  (daily  ed.  Oct.  8,  1986,  Part  II)  (statement  of  Rep. 
Snyder)  (“Obviously  some  staff  members  who  were  unable  to  persuade  a  majority 
of  the  conferees  to  accept  particular  statutory  language  have  succeeded  in  having 
inserted  in  the  legislative  history  statements  favorable  to  their  position,  in  the  hope 
that  a  court  will  be  persuaded  to  construe  the  statutory  language  in  light  of  these 
statements.  I  hope  that  the  courts  will  not  be  fooled  by  this  tactic  ....). 

224  See  e  g  Mikva,  A  Reply,  supra  note  17,  at  384  (“Two  members  will  rise  and  engage 
in  a  colloquy  for  the  purpose  of  ‘making  legislative  history.’  Frequently  however,  the 
colloquy  is  written  by  just  one  of  the  members,  not  both.  It  is  handed  to  the  ot  er 
actor  and  the  two  of  them  read  it  like  a  grade  B  radio  script.  And  that  is  the  material 
that  judges  later  will  solemnly  pore  over,  under  the  guise  of  ‘studying  the  legislative 
history  ’  This,  of  course,  is  ridiculous.”);  Murphy,  supra  note  105,  at  1312  n.99 

225  United  Slates  v.  Taylor,  108  S.  Ct.  2413,  2424  (1988)  (Scalia,  J„  concurring  in  part) 
(quoting  statement  of  Rep.  Dennis,  120  Cong.  Rec.  41795  (1974)). 

226  See  e  g..  Note,  /I  Decade  of  Legislative  History  in  the  Supreme  Cour  .  195° 1959, 
46  Va  L.  Rev.  1408,  1437  (1960);  H.  Friendly,  supra  note  195,  at  216  n.  1 14  (referring 
to  this  practice  as  an  “abdication  of  legislative  responsibility!’  but  arguing  t  a  i 
cannot  be  policed  by  the  courts).  Conversely,  proponents  of  a  bill  may  leave  a 
misunderstanding  unanswered  for  fear  that  making  the  point  too  definite  wou 
imoeril  passage  of  the  bill.  See  Jackson,  supra  note  182,  at  125. 

227  Tee  e  g  Wallace  v.  Christensen,  802  F.2d  1539,  1559  (9th  Cir.  1986)  (en  banc) 
(Kozinski  J  concurring  in  the  judgment)  (“The  propensity  of  judges  to  look  past 
the*  statutory  language  is  well  known  to  legislators.  It  creates  strong  incentives  for 
manipulating  legislative  history  to  achieve  through  the  courts  results  not  achievable 

*.  dFm«“«o^mno.e  a.  545;  see  Horack,  supra  note  155,  a,  131 
rMos?  interprettve  problems  arise  from  legislation  prepared  by  careless  and 
unskilled  legislators  who  believe  there  is  something  thaumaturgic  about  the  phrase 

‘Be  it  enacted.’ ”). 
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c.  Involvement  of  Congressional  Staff 


,  JUsr  Scalia  has  been  a  vocal  critic  of  the  role  of  congressional 
S  the  creatlon  of  legislative  history.  While  a  judge  on  the  District 
ot  Columbia  Circuit,  Scalia  criticized  the  court  for  relying  on  a 
statement  in  a  committee  report  that  did  not  necessarily  reflect  the  views 
of  the  Congress.  He  stated  that  it  was  “time  for  courts  to  become 
concerned  about  the  fact  that  routine  deference  to  the  detail  of  committee 
reports,  and  the  predictable  expansion  in  that  detail  which  routine  defer¬ 
ence  has  produced,  are  converting  a  system  of  judicial  construction  into  a 
system  of  committee-staff  prescription.”  229  Scalia  quoted  a  fl00r 
exchange  between  Senators  Armstrong  and  Dole,  the  latter  of  whom 
was  chairman  of  the  Senate  Finance  Committee,  in  which  Senator  Dole 
admitted  that  a  committee  report  on  a  major  tax  bill  had  been  written 
by  committee  staff  and  that  he  had  not  read  it  in  its  entirety.230 

The  force  of  Justice  Scalia’s  objection  is  that  committee  reports, 
which  even  some  critics  of  legislative  history  treat  with  respect,231  often  do 
not  directly  represent  the  views  of  the  committee  members.  It  may  not  be 
much  of  an  overstatement  to  suggest  that  “legislators  have  abdicated 
important  responsibilities  to  staff  members,  who  routinely  connive  to 
subvert  the  judicial  function  by  planting  their  (not  even  their  legislators’) 
subjective  desires  about  statutory  meaning  into  committee  reports,  hoping 
that  their  ideas  will  blossom  later  in  judicial  opinions.”  232 

d.  Incompleteness  and  Contradiction 

Finally,  some  have  objected  to  legislative  history  on  the  ground 
that  it  is  often  incomplete  or  contradictory.  Judge  Wald  has  argued  that 
legislative  history  is  incomplete  because  the  less  important  parts  of 
legislative  history  are  published,  while  the  more  significant  parts — 
proceedings  of  markup  sessions  and  conference  committee  meetings — 
are  not  readily  available.233  Since  deals  are  often  made  in  corridors  or 
behind  closed  doors,  the  record  does  not  reflect  all  that  occurred  or  why 
it  occurred.234  According  to  Stephen  Wasby,  some  material  may  be 


229  Hirschey  v.  FERC,  111  F.2d  1,  7-8  (D.C.  Cir.  1985)  (Scalia,  J.,  concurring). 

230  Id.  at  7-8  n.l 

231  See  Schwegmann  Brothers ,  341  U.S.  at  395  (Jackson,  J.,  concurring). 

232  Farber  &  Frickey,  supra  note  34,  at  439  (criticizing  this  view).  See  also  id.  at  440  n.61 
(“Perhaps  no  senator  had  read  the  entire  committee  report— but  how  many  likely 
read  the  entire  bill?”). 

233  Wald,  supra  note  45,  at  202. 

234  Id.  at  206;  Wasby,  supra  note  34,  at  265. 
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omitted  from  the  record  either  to  sway  a  swing  vote  based  on  ambiguous 
statutory  language  or  to  avoid  alienating  the  public  by  exposing  the 
legislators’  true  motives.235 

Legislative  history  may  be  contradictory  not  only  because  dilterent 
legislators  may  take  conflicting  positions  in  floor  debate  but  also 
because  a  legislator  may  sometimes  take  a  position  as  a  “trial  balloon 
and  change  his  mind  after  noting  the  reaction.236  Especially  in  confer¬ 
ence  committee  reports,  explanations  may  be  “improvised”  and  con¬ 
trary  to  other  parts  of  the  legislative  history.237  Dickerson  has  even  cited 
an  instance  in  which  additional  legislative  history  was  created  to  explain 
an  explanation  in  the  legislative  history  that  was  subject  to  dittering 
interpretations.238 

This  objection  to  the  incompleteness  and  contradiction  in  legisla¬ 
tive  history  is  important,  because  one  of  the  principal  reasons  that 
judges  give  for  turning  to  legislative  history  is  that  it  helps  them  to 
understand  an  unclear  statute.  To  the  extent  legislative  history  is 
incomplete  or  contradictory,  it  is  itselt  unclear  and  a  questionable 
means  of  clarifying  the  statute.  Incompleteness  ot  legislative  history 
means  that  an  interpreter  cannot  be  confident  that  the  available  history 
accurately  indicates  intent,  since  the  unavailable  history  may  suggest 
otherwise.  Contradiction  in  the  legislative  history  means  that  an 
interpreter  must  choose  among  the  different  positions  expressed.  Thus, 
even  if  used  as  a  source  of  intent,  legislative  history  often  may  increase 
arbitrariness  rather  than  certainty  in  interpretation.  The  practice  of 
relying  on  legislative  history  becomes  “akin  to  ‘looking  over  a  crowd 
and  picking  out  your  friends.’”  239 

C.  Principle  1:  The  Plain  Meaning  Rule 

“[A]s  Lord  Mildew  said  in  Bluff  v.  Father  Gray,^  If 

Parliament  does  not  mean  what  it  says  it  must  say  so. 

A.P.  Herbert  240 

“Cholmondeley  was  sleeping  in  a  hotel  one  night,  in  a 
room  on  the  fifth  floor,  when  a  fire  broke  out.  When 
Cholmondeley  woke  up,  smoke  filled  the  room  and  the 

T,.  Wasby  Supra  note  34,  at  265-66.  This  is  the  converse  of  “planted"  legislative  history. 

236  See  id.  at  268. 

237  Wald,  supra  note  45,  at  201. 

238  R.  Dickerson,  supra  note  7,  at  175-76. 

239  Wald,  supra  note  45,  at  214  (quoting  Judge  Uventhal). 

240  A.P.  Herbert,  Uncommon  Law  313  (1935). 
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fiames  were  lighting  the  sky  outside.  He  rushed  to  the 
window,  shouting  ‘Save  me,  save  me!’  Down  below  were  a  lot 
of  firemen  who  said,  ‘Jump,  we  have  a  blanket.  *  Cholmon- 
deley  could  not  see  any  blanket,  but  he  said  to  himself, 
‘Where  the  language  is  plain  and  admits  of  no  more  than  one 
meaning  the  question  of  interpretation  does  not  arise  and  the 
rules  which  are  to  aid  doubtful  meanings  need  no  discussion.  ’ 

So  Cholmondeley  jumped,  and  they  didn't  have  a  blanket. 
Now,  wasn't  that  a  joke  on  Cholmondeley?" 

Henry  M.  Hart  &  Albert  M.  Sacks  241 

When  one  acknowledges  that  the  goal  of  statutory  interpretation  is 
the  ascertainment  of  actual  meaning,  the  first  and  most  fundamental 
principle  of  legislative  history  is  the  “plain  meaning  rule” — that,  when 
the  meaning  of  statutory  language  is  plain,  it  is  not  appropriate  to  look 
to  the  legislative  history.  This  section  will  discuss  the  origins  of  this  rule, 
its  development,  and  some  of  the  criticisms  it  has  encountered.  There¬ 
after,  the  rule  will  be  slightly  modified  or  clarified  to  take  into  account 
those  criticisms  that  are  valid. 

1.  The  Origins  and  Development  of  the  Rule 

The  plain  meaning  rule  did  not  exist  in  the  early  years  of  statute 
law.  When  confronted  with  a  question  of  statutory  interpretation,  the 
common  law  courts  in  medieval  England  looked  to  the  intent  of  the 
legislators.  This  was  easy  enough,  because  “the  judges  had  had  the 
biggest  share  in  making  [the  statute].”  242  In  Chief  Justice  Hengham’s 
immortal  words  to  counsel:  “Do  not  gloss  the  statute,  for  we  know 
better  than  you;  we  made  it.”  243 

The  birth  of  the  plain  meaning  rule  seems  to  have  occurred  in  the 
middle  of  the  eighteenth  century.  Plucknett  traces  the  judicial  origin  of 
the  rule  to  a  1769  decision  interpreting  the  1709  Copyright  Act:  “The 
sense  and  meaning  of  an  act  of  parliament  must  be  collected  from  what 
it  says  when  passed  into  a  law,  and  not  from  the  history  of  changes  it 
underwent  in  the  house  where  it  took  its  rise.  That  history  is  not  known 
to  the  other  house,  or  to  the  sovereign.”  244  Sir  William  Blackstone, 
writing  in  that  same  era,  also  established  an  early  version  of  the  plain 

241  H:  Hart  &  A.  Sacks,  supra  note  57,  at  1156. 

242  T.  Plucknett,  A  Concise  History  of  the  Common  Law  331  (5th  ed.  1956). 

243  Id.  (quoting  Y.B.  33  &  35  Edward  I  (Rolls  Series)  82). 

244  Millar  v.  Taylor,  4  Burr.  2303,  2332  (1769),  quoted  in  T.  Plucknett,  supra  note  242, 
at  335. 
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meaning  rule  by  creating  a  hierarchy  of  statutory  interpretation  with 
words  and  context  at  the  top: 

The  fairest  and  most  rational  method  to  interpret  the  will  of 
the  legislator,  is  by  exploring  his  intentions  at  the  time  when 
the  law  was  made,  by  signs  the  most  natural  and  probable. 

And  these  signs  are  either  the  words,  the  context,  the  subject 
matter,  the  effects  and  consequence,  or  the  spirit  and  reason 
of  the  law.245 

Blackstone  thus  converted  the  search  for  the  legislators’  intentions  into 
an  examination  of  the  language  of  the  law  as  the  expression  of  those 
intentions.  Nowhere  in  his  hierarchy  did  Blackstone  find  room  for 
extra-statutory  writings  or  statements  of  legislators. 

The  plain  meaning  rule  in  American  jurisprudence  may  be  trace¬ 
able  to  Blackstone,  who  had  a  profound  influence  on  early  American 
legal  thought.246  In  any  event,  the  rule  began  to  develop  in  early 
decisions  in  the  Supreme  Court  as  one  principle  of  a  theory  of 
interpretation  that  focused  on  the  language  and  context  of  statutes. 
Thus,  the  Court  stated: 

That  a  law  is  the  best  expositor  of  itself,  that  every  part  of  an 
act  is  to  be  taken  into  view,  for  the  purpose  of  discovering  the 
mind  of  the  legislature;  and  that  the  details  of  one  part  may 
contain  regulations  restricting  the  extent  ot  general  expres¬ 
sions  used  in  another  part  of  the  same  act,  are  among  those 
plain  rules  laid  down  by  common  sense  for  the  exposition  of 
statutes  which  have  been  uniformly  acknowledged.247 
Like  Blackstone,  the  Court  accepted  the  obligation  to  search  for  the 
intentions  or  “mind”  of  the  legislature  but  transformed  that  search  into 
an  examination  of  the  language  of  the  enacted  statute.  The  Court  also 
expressed  this  view  in  other  early  decisions,  in  which  it  held  that  the 
“intention  [of  the  legislature]  is  to  be  searched  for  in  the  words  which 


245  1  W.  Blackstone,  Commentaries  on  the  Laws  of  England,  at  *59  (Litho.  reprint 
1967)  (R.  Bell  ed.  1771).  The  emphasis  placed  on  the  plain  meaning  rule  by  some 
contemporary  jurists  has  elicited  the  accusation  that  they  are  engaging  in  a  ‘‘return 
to  Blackstonian  jurisprudence.”  See  Farber  &  Frickey,  supra  note  34,  at  424. 

246  Blackstone’s  Commentaries  was  one  of  the  most  respected  legal  works  in  pos  - 
Revolutionary  America.  See  G.  Wood,  supra  note  130,  at  10  (citations  omitted) 
(“The  great  appeal  for  Americans  of  Blackstone’s  Commentanes  stemmed  not  so 
much  from  its  particular  exposition  of  English  law,  which,  as  Jefferson  said  was  al 
‘honeyed  Mansfieldism,’  sliding  men  into  Toryism,  but  from  its  great  efiort  to 
extract  general  principles  from  the  English  common  law  and  make  of  it,  as  James 

Iredell  said, ‘a  science.’”).  y,ortilw..  .  „  n  T * 

247  Pennington  v.  Cove,  6  U.S.  (2  Cranch)  33,  52-53  (1804)  (Marshall,  C.J.). 
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the  legislature  has  employed  to  convey  it”;  24s  that  «[tjhe  case  must  be 
a  strong  one  indeed,  which  would  justify  a  Court  in  departing  from  the 
plain  meaning  of  words,  ...  in  search  of  an  intention  which  the 
words  themselves  did  not  suggest”;  249  and  that  «when  the  words  of  a 

statute,  in  their  most  obvious  sense,  comprehend  an  offence,  ...  it 
furnishes  an  additional  motive  for  rejecting  a  construction,  narrowing 
the  plain  meaning  of  the  words,  that  such  construction  would  leave  the 
crime  entirely  unpunished.”  250 

The  Court  s  transformation  of  the  search  for  legislative  intent  into  an 
examination  of  statutory  language  came  about  in  spite  of  the  availability  of 
extrinsic  evidence  of  legislative  intent,  even  during  this  early  period  in 
American  law.  Conversely,  in  part  because  of  the  court’s  emphasis  on 
statutory  language,  the  legislative  history  that  was  available  was  not 
carefully  compiled.  Thus,  the  Senate  met  behind  closed  doors  until 
1794,251  and  only  the  Senate  Journal  was  printed,  at  first  at  the  close  of  the 
session  and  by  1792  at  least  once  a  week. 252  in  contrast,  the  debates  in  the 
House  were  published  each  day  in  the  public  press,253  although  their 
accuracy  was  uncertain.254  in  1802,  the  Senate  approved  stenographic 
recording  of  debates.255  House  and  Senate  debates  through  1824  were 
compiled  and  printed  in  1834,  long  after  they  occurred,  as  the  Annals  of 
Congress.256  The  Congressional  Debates ,  which  contained  not  only  de¬ 
bates  but  also  some  of  the  more  significant  committee  reports  in  an 
appendix,  were  published  more  or  less  annually  beginning  in  1825  and 
ending  in  1837.  This  was  followed,  with  slight  overlap,  by  the  Congres¬ 
sional  Globe ,  which  was  published  between  1833  and  1873.  It  was  not  until 
1873,  with  the  Government  Printing  Office’s  Congressional  Record,  that 
the  recording  and  publication  of  debates,  typically  without  committee 
reports,  became  an  official  congressional  function.257 


248  Schooner  Paulina’s  Cargo  v.  United  States,  11  U.S.  (7  Cranch)  52,  60  (1812) 
(Marshall,  C.J.). 

249  United  States  v.  Wiltberger,  18  U.S.  (5  Wheat.)  76,  96  (1820)  (Marshall,  C.J.). 

250  United  States  v.  Palmer,  16  U.S.  (3  Wheat.)  610,  629  (1818)  (Marshall,  C.J.). 

251  See  R.  Swanstrom,  supra  note  48,  at  238;  9  The  Diary  of  William  Maclay  and  Other 
Notes  on  Senate  Debates  xi  (K.  Bowling  &  H.  Veit  eds.  1988). 

252  R.  Swanstrom,  supra  note  48,  at  239. 

253  Id. 

254  Id.  at  250. 

255  Id.  at  251. 

256  See  R.  Williams,  The  First  Congress,  March  4,  1789  -  March  3,  1791:  A  Compilation 
of  Significant  Debates  19  (1970). 

257  R.  Swanstrom,  supra  note  48,  at  250.  In  1855,  however,  Congress  appropriated 
public  funds  for  the  reporters;  this  became  an  annual  appropriation  in  1863.  Guide 
to  Congress,  supra  note  48,  at  446. 
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This  early  practice  of  not  officially  recording  debates,  then,  was 
consistent  with  the  unfriendly  judicial  attitude  toward  them,  and  the  use 
of  newspapers  for  publication  suggests  a  concern  with  the  political 
rather  than  legal  side  of  the  debates.  In  any  event,  it  is  plain  that 
American  courts  during  this  period,  despite  the  availability  ot  debates 
and  reports,  declined  to  consider  those  sources  of  legislative  history. 
Thus,  in  rejecting  an  argument  based  on  debates,  Justice  Story  con¬ 
cluded  that  “[w]e  must  take  it  to  be  true,  that  the  legislature  intend 
precisely  what  they  say,  and  to  the  extent  which  the  provisions  of  the  act 
require,  for  the  purpose  of  securing  their  just  operation  and  effect. 
Moreover,  the  Court  refused  to  be  influenced  by  the  construction  placed 
on  the  statute  by  individual  members  of  Congress  in  debate  because 
“the  only  mode  in  which  [the  legislative]  will  is  spoken  is  in  the  act 
itself;  and  we  must  gather  their  intention  from  the  language  there 
used  *  259  In  1875,  the  Court  reiterated  that  “we  are  not  at 

liberty  to  recur  to  the  views  of  individual  members  in  debate 
The  act  itself  speaks  the  will  of  Congress,  and  this  is  to  be 


ascertained  from  the  language  used.  260  .  ,  .• 

By  the  end  of  the  19th  century,  when  references  to  legislative 

history  had  begun  to  appear  in  judicial  decisions the  Court  refor¬ 
mulated  the  plain  meaning  rule  to  reflect  the  new  circumstances.  W 
the  rule  was  given  various  formulations,  among  the  most  concise  ot 
these  was  that,  “where  the  language  of  an  enactment  is  clear  an 
construction  according  to  its  terms  does  not  lead  to  absurd  or  imprac¬ 
ticable  consequences,  the  words  employed  are  to  be  taken  as  the  f m 
expression  of  the  meaning  intended.”  262  Properly  understood  the  rule 
was  simply  a  commonsensical  admonition  to  follow  the  clear  language 
of  the  statute  instead  of  immediately  rushing  to  the  legislative  history 
to  look  S  intent  of  the  legislature.  The  reservation  about  absurd  or 
impracticable  consequences,  while  admittedly  somewhat  open-ended. 


2»  Mitchell  v.  Great  Works  Milling  4  Manufacturing  Co., HR 

Me.  1843)  (No.  9,662)  (Story,  Circuit  Judge).  /  .  g  ■  P  words 

(the  “only  safe  rule”  is  to  determine  legislative  intent  as  expressed  oy 

which  the  legislature  has  used”). 

259  Aldridge  v.  Williams,  44  U.S.  (3  How.)  9  24  (  • 

260  United  States  v.  Union  Pac.  R.R.,  91  U.S.  72,  79 >(  •  316-19  (1897) 

261  See,  e  g. .  inadmissible);  Church  of  the  Holy  Trinity 

TunUed  States,  143  U.S.  457,  464-65  (1892)  (considering  statements  m  commie 

pe™U.e  i 

understand  reasons  for  legislation). 

**  United  States  v.  Missouri  Pac.  R.R.,  278  U.S.  269,  278  (1929). 
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come«nThPri  Harily  aS  a  Safeguard  against  readin*  ^ge  out  of 
•  f  L  J1S  admomtlon  t0  focus  on  the  clear  statutory  language  was 
reinforced  by  the  rule  that  legislative  history  could  be  used  only  to  solve 
not  to  create,  an  ambiguity  in  the  language.**  In  practice,  the  plain 
meaning  rule  occasionally  degenerated  into  a  rigid,  literalistic  method  of 
reading  statutes  that  gave  insufficient  attention  to  the  statutory  context.  It 
is  this  literalism  that  has  often  been  associated  with  the  plain  meaning  rule 
The  most  frequently  cited  example  of  literalism  in  the  plain 
meaning  rule  is  Caminetti  v.  United  States,™  in  which  a  closely  divided 
Supreme  Court  upheld  a  conviction  for  interstate  transportation  of  a 
woman  for  immoral  purposes.  The  defendant  had  transported  the 
woman  for  the  purpose  of  making  her  his  mistress  and  argued  that  this 
was  not  an  “immoral  purpose”  covered  by  the  White  Slave  Traffic 
Act.-65  Section  2  of  the  Act  made  it  a  crime  to  transport  a  woman  in 
interstate  commerce  for  the  purpose  of  prostitution  or  debauchery,  or 
for  any  other  immoral  purpose  .  .  .  .”  The  defendant  contended  that 
the  Act  was  concerned  solely  with  commercialized  vice,  that  is,  the 
transportation  of  women  for  financial  gain;  on  his  theory,  being  a 
mistress  or  “concubine”  could  not  be  an  “immoral  purpose”  within  the 


meaning  of  the  statute.  This  contention  did  not  persuade  the  Court, 
which  responded  that  the  meaning  of  the  words  was  plain:  “Where  the 
language  is  plain  and  admits  of  no  more  than  one  meaning  the  duty  of 
interpretation  does  not  arise  and  the  rules  which  are  to  aid  doubtful 
meanings  need  no  discussion.”  266 

The  dissent  in  Caminetti  argued  that  the  phrase  “any  other 
immoral  purpose”  had  to  be  limited  by  the  context  and  purpose  of  the 
statute.  The  title  of  the  statute  indicated  “commercialized  vice,  immo¬ 
ralities  having  a  mercenary  purpose,”  267  and  a  House  report  stated  that 
legislation  was  necessary  not  to  regulate  voluntary  prostitution,  which 
the  states  could  regulate  through  their  police  power,  but  solely  to 
suppress  the  interstate  and  international  traffic  in  women  and  girls.268 
The  dissent  concluded  that  the  Act  should  not  be  extended  beyond  its 
purpose,  even  if  the  literal  words  authorized  it.269 


263  United  States  v.  Shreveport  Grain  &  Elevator  Co.,  287  U.S.  77,  83  (1932)  (quoting 
Hamilton  v.  Rath  bone,  175  U.S.  414,  421  (1899)  (other  extrinsic  aids)).  In  the 
traditional  phraseology,  if  the  meaning  was  clear,  no  construction  was  necessary. 

264  242  U.S.  470  (1917). 

265  36  Stat.  825  (1910). 

266  2  42  U.S.  at  485. 

267  Id.  at  497  (McKenna,  J.,  dissenting). 

268  Id.  at  497-98  (quoting  H.R.  Rep.  No.  47,  61st  Cong,  2d  Sess.  9,  10). 

269  Id.  at  500-03. 
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The  majority’s  understanding  of  the  phrase  “any  other  immoral 
purpose”  was  a  literal  one— since  it  was  immoral  to  be  a  mistress, 
interstate  transportation  for  such  purposes  was  for  “any  other  immoral 
purpose.”  The  Court  probably  should  have  used  the  principle  ejusdem 
generis,  which  is  a  rule  that  emphasizes  context  by  limiting  such  phrases  as 
“or  any  other  X”  to  those  X’s  that  are  of  the  same  kind,  class,  or  nature 
as  those  previously  enumerated.  The  phrase  “or  any  other  immoral 
purpose”  probably  should  have  been  read  to  mean  “or  any  other  immoral 
purpose  similar  to  prostitution  or  debauchery,’  a  reading  that  might 
exclude  private,  consensual  relationships  like  that  of  Caminetti  and  his 
mistress.270  If  so,  the  meaning  of  the  statutory  language  was  fairly 
ascertainable  through  the  context  of  the  text  alone,  and  the  dissent’s 
reliance  on  legislative  history  was  not  necessary  or  appropriate. 

While  the  critics  of  the  plain  meaning  rule  may  have  a  valid  point 
about  the  excesses  of  literalism,  their  more  fundamental  complaint 
against  the  plain  meaning  rule  is  off  the  mark.  The  plain  meaning  rule, 
they  argue,  is  flatly  “inconsistent  with  the  general  principle  that  the  end 
of  statutory  interpretation  is  the  discovery  and  application  of  the 
intention  of  the  legislature’  ”  and  may  result  in  a  meaning  or  purpose . 
that  the  draftsmen  never  entertained.271  That  is,  the  rule  may  often 
“frustrate!!  the  intention  of  the  legislature.”  272  The  plain  meaning  rule, 
they  add,  forces  the  legislature  to  express  its  intent  “in  a  particular 
place,  that  is,  in  the  words  of  the  statute  and  not  in  the  legislative 
history.”  273  Thus,  these  critics  fall  into  the  trap  of  MacCallum  s 
paradox:  If  the  plain  meaning  rule  is  abandoned  as  they  recommen  , 
either  the  statute  consists  of  the  words  in  the  statute  books,  in  whic 
case  the  statute  is  not  binding,  or  the  statute  is  binding  but  consists  of 

a  different  set  of  words.  .  ,  , 

The  plain  meaning  rule  has  also  been  criticized  for  placing  burdens 

on  legislative  draftsmen.  Critics  have  charged  that  the  plain  meaning 
rule  requires  a  degree  of  detail  that  legislatures  are  unequipped  to 
handle  and  forces  Congress  to  become  its  own  executive.-  The  limite 
time  in  which  Congress  is  in  session  supposedly  makes  it  necessary 
Congress  to  keep  extra-statutory  glosses  out  of  the  text^of  statutes  if  it 
wishes  to  enact  the  important  legislation  on  its  agenda. 

The  Court  did  consider  Ihis  principle  but  rejected  it  or i  the l  basis  of  a  decis.on 
interpreting  a  statute  containing  similar  language.  Id.  at  486-87. 

271  Jones,  The  Plain  Meaning  Rule ,  supra  note  203,  at  6. 

272  Murphy,  supra  note  105,  at  1299. 

273  Id.  at  1313-14. 

274  Id.  at  1313.  .  .  .  ,,s 

275  Id  at  1314  &  n.106  (referring  to  the  “exigencies  ot  tim  ). 
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that  the  plain  meaning  rule  raises  the  cost  of  drafting  legislation  and 
may  even  discourage  new  legislation.276 

In  reality,  some  of  these  alleged  defects  in  the  plain  meaning  rule  are 
a  vantages.  By  forcing  Congress  to  pay  greater  attention  to  draftsmanship, 
a  commitment  to  the  plain  meaning  rule  results  in  more  carefully  drawn 
legislation  and  encourages  the  reflection  and  deliberation  that  bicameral¬ 
ism  and  presentment  were  designed  to  promote.  By  nullifying  extra- 
statutory  “glosses”  that  might  not  have  commanded  a  majority  vote  if 
made  explicit  in  the  text,  it  furthers  majority  rule.  Indeed,  it  furthers 
majority  rule  even  if,  as  the  critics  claim,  it  discourages  new  legislation, 
because  any  legislation  that  risks  defeat  if  its  terms  are  made  sufficiently 
clear  may  well  be  undesirable  to  the  majority. 

Finally,  by  raising  the  cost  of  drafting  legislation,  the  plain 
meaning  rule  may  even  mitigate  the  evils  of  narrow,  special-interest 
legislation.  Jonathan  Macey  has  argued  that  much  special-interest 
legislation  is  purposely  couched  in  language  suggesting  public  rather 
than  private  purposes,  and  that,  “[b]y  taking  Congress  at  its  word  when 
interpreting  the  terms  of  a  statute,  courts  inevitably  serve  as  obstacles  to 
the  goals  of  the  rent-seekers  [i.e.,  those  who  seek  above-market  prices 
through  government  intervention  in  the  market].”  277  To  the  extent  the 
plain  meaning  rule  enforces  the  articulated  public  purposes  rather  than 
the  special-interest  goals  behind  the  legislation,  the  rule  helps  to 
effectuate  the  judicial  role  as  a  check  on  the  legislature,  a  role  that 
involves  more  than  simply  judicial  review.  Hamilton  argued  that 
the  firmness  of  the  judicial  magistracy  is  [also]  of  vast 
importance  in  mitigating  the  severity  and  confining  the 
operation  of  such  [unjust  and  partial]  laws.  It  not  only  serves 
to  moderate  the  immediate  mischiefs  of  those  which  may  have 
been  passed  but  it  operates  as  a  check  upon  the  legislative 
body  in  passing  them;  who,  perceiving  that  obstacles  to  the 
success  of  an  iniquitous  intention  are  to  be  expected  from  the 
scruples  of  the  courts,  are  in  a  manner  compelled,  by  the  very 
motives  of  the  injustice  they  meditate,  to  qualify  their 
attempts.278 


276  Farber  &  Frickey,  supra  note  34,  at  458,  459. 

277  Macey,  supra  note  113,  at  240.  Macey’s  endorsement  of  “traditional  reliance  on 
legislative  history?’  id.  at  233,  cannot  be  taken  at  face  value,  since  he  rules  out  much 
of  traditional  legislative  history  and  authorizes  reliance  only  upon  statements  of 
public  purpose.  See  id.  at  233,  262-63.  Macey’s  theory  that  proper  interpretation 
may  frustrate  special-interest  deals  does  not  depend,  however,  upon  his  use  of 
legislative  history. 

278  The  Federalist ,  No.  78,  at  470. 
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Insofar  as  it  enforces  only  those  “iniquitous  intentions  that  are  made 
explicit  in  the  statute  and  are  thereby  exposed  to  public  scrutiny,  the 
plain  meaning  rule  lessens  the  chances  that  “unjust  and  partial  laws 
will  pass.  It  forces  special  interests  to  choose  between  lacing  public 
scrutiny  and  having  their  hidden  deals  go  unenforced.279 

In  sum,  the  plain  meaning  rule,  while  often  maligned,  has  a  great  deal 
to  commend  it.  Its  principal  failing  is  that  it  may  be  misunderstood  as 
requiring  that  interpretation  be  excessively  literal  and  insufficiently  cogni¬ 
zant  of  context.  This  failing  can  be  cured  with  only  a  slight  modification  of 
the  rule  to  clarify  that  “plain  meaning”  means  plain  in  context. 


2.  Modification  of  the  Rule 


a.  Re-Emphasizing  Context 

The  modified  plain  meaning  rule  would  require  the  interpreter  to 
try  to  ascertain  the  most  plausible  meaning  of  the  statutory  provision  in 
issue  from  among  the  possible  meanings  suggested  by  the  text  of  the 
provision  when  read  in  its  context.  Only  if  the  interpreter  were  unable  to 
ascertain  that  most  plausible  meaning  from  the  text  would  it  be 
appropriate  for  him  to  look  to  the  legislative  history.  This  slight 
modification  of  the  rule  would  focus  interpretation  “not  on  a  htera 
reading  of  the  statutory  text,  but  on  a  reading  of  the  statutory  text  taken 

in  total  context.”  280 


279 


See  Macey,  supra  note  113,  at  253  (“cost  to  special  interest  groups  of  legislative 
subterfuge  is  the  probability  that  a  court  will  be  unable  to  discern,  or  will  refuse  to 
recognize,  the  underlying  bargain  and  will  therefore  fail  to  enforce  the  legislate 

*>S!r no.e  19,  a.  1151;  «*  also  Id.  at  1158  (“One  is  liberated  front 
literalism  by  learning  to  read  in  context.”).  Incidentally,  this  slight  modification 
would  perhaps  avoid  most  of  the  conflict  between  the  plain  meaning  rule  and  he 
doctrine  of  the  “equity  of  the  statute.”  Professor  de  Sloovere  ,hat  th= 

doctrine  in  reality  was  nothing  more  than  interpretat.OP.  sensmve  . .context, the  case 
was  within  the  statute  not  because  it  was  within  the  intent  but  because 
within  the^ properly  chosen  (/.*.,  contextual,  not  literal)  meaning.  See  de  Sloovere, 
Contextual  Interpretation,  supra  note  140,  at  233.  In  fact,  it  may  ave  ®e"  ® 

excessive  literalism  of  seventeenth-century  English  jurisprudence  that  resulted  in  the 
doctrine  ZL  era,  if  a  statute  made  X  a  crime,  for  example,  and  the  de  endan  did 
x  +  Y’  a  court  had  to  extend  the  statute  by  “equity”  to  hold  that  the  defendant 

conduct' was  covered.  See  the  Equity  of  a 

.  rill.  tn  „  specific  case  ”  T.  Plucknett,  supra  note  242,  at  334  33.  rsone  oi 
r  tC°of  lhP=t flier  uses  of  die  equily  of  a  slalu le  iuslifies  .he  modern 
courts’  rejection  of  a  statute’s  plain  meaning  in  favor  of  spi  . 
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While  the  modified  plain  meaning  rule  emphasizes  contextual 
interpretation,  no  hard-and-fast  rule  for  the  use  of  context  can  be 
ormulated.  Only  experience  with  English  usage  permits  the  interpreter 
of  a  statute  to  understand  contextual  meaning.  The  context  necessary  to 
understand  statutory  meaning  may  be  only  the  one  or  two  words 
preceding  or  following  the  critical  words,  the  sentence  in  which  they  are 
found,  or  the  entire  statute. 

Even  punctuation  may  help  in  understanding  contextual  meaning, 
despite  the  argument  that  “[pjunctuation  marks  are  no  part  of  an 
act.  281  A  compelling  demonstration  of  the  significance  of  punctua¬ 
tion  occurred  in  the  battle  over  one  provision  in  the  1984  platform  of  the 
Republican  Party.  A  dispute  arose  over  whether  to  include  a  comma 
before  the  word  “which”  in  the  following  sentence:  “We  therefore 
oppose  any  attempts  to  increase  taxes,  which  would  harm  the  econ¬ 
omy  .  .  .  With  the  comma,  the  sentence  meant  that  any  attempt  to 
increase  taxes  would  harm  the  economy;  without  the  comma,  it  meant 
that  some  tax  increases  would  not  harm  the  economy  and  that  only 
those  increases  that  would  do  so  should  be  opposed.  The  decision  to 
insert  the  comma  “change[d]  dramatically  the  meaning  of  the 
sentence”;  282  it  was  possibly  “one  of  the  more  subtle  and  powerful  uses 
to  which  a  comma  has  ever  been  put  .  .  .  .”  283 

Careful  attention  to  context,  rather  than  reflexive  use  of  legisla¬ 
tive  history,  is  the  true  significance  of  Chief  Justice  Marshall’s  oft- 
quoted  dictum  that  “[wjhere  the  mind  labours  to  discover  the  design  of 
the  legislature,  it  seizes  every  thing  from  which  aid  can  be 
derived  .  .  .  .”  284  Marshall  made  the  comment  as  a  justification  for 
considering  the  title  of  the  statute  in  interpreting  the  disputed  provision. 
Reference  to  a  title  hardly  defeats  the  plain  meaning  rule  or  justifies 
wholesale  reliance  on  legislative  history,  as  has  been  suggested,285 
especially  since,  in  that  case,  Marshall  analyzed  the  statutory  language 
in  context  and  concluded  that  the  implication  drawn  from  the  title  was 
not  accurate.286  Moreover,  neither  Marshall  nor  the  parties  suggested 
that  the  legislative  history  be  examined. 


281  United  States  v.  Shreveport  Grain  &  Elevator  Co.,  287  U.S.  77,  82  (1932). 

282  MacNeil/Lehrer  Report  (Aug.  14,  1984)  (interview  with  Rep.  Newt  Gingrich) 
(transcript  available  on  NEX1S). 

283  Silk,  G.O.P.’s  Plan  for  the  Deficits,  N.Y.  Times,  Aug.  24,  1984,  at  D2,  col.  1. 

284  United  States  v.  Fisher,  6  U.S.  (2  Cranch)  358,  386  (1805). 

285  See  United  States  v.  Dickerson,  310  U.S.  554,  562  &  n.6  (1940). 

286  6  U.S.  (2  Cranch)  at  385-89. 
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b.  Statutory  Purpose  as  Context 


What  Chief  Justice  Marshall  referred  to  as  the  “design  of  the 
legislature”  is  the  legislative  goal  reflected  in  a  particular  provision  of 
the  statute  or  in  the  statute  as  a  whole.  To  speak  of  the  legislative 
“design”  is  simply  to  recognize  that  legislation  ordinarily  serves  as  a 
means  to  some  legislative  end;  that  is,  most  statutes,  and  even  most 
provisions  of  statutes,  have  a  purpose,  which  can  normally  be  inferred 
from  the  simple  language  of  the  statute.  These  statutory  purposes  often 
inform  statutory  interpretation  as  an  “integrating  factor^  287  that  is,  as 
a  unified  background  against  which  diverse  provisions  can  be  under¬ 
stood.  Statutory  meaning  that  might  otherwise  be  uncertain  may  take 
on  a  distinctive  color  through  the  context  provided  by  the  overall 

legislative  design. 

Nevertheless,  the  usefulness  of  purpose  or  design  in  the  interpre¬ 
tation  of  statutes  should  not  be  overstated,  as  it  was  in  this  century  by 
the  “legal  process”  school,  which  maintained  that  each  statute  must  be 
conclusively  presumed  to  be  a  purposive  act”;  288  that  a  legislature  must 
be  presumed  to  consist  of  “reasonable  persons  pursuing  reasonable 
purposes  reasonably”;  289  and  that  statutory  interpretation  could  be 
characterized  as  the  “proliferation  of  purpose.”  290  This  focus  on  the 
purposes  rather  than  on  the  language  of  the  statute  tends  to  obscure  the 
fact  that  one  cannot  use  the  purpose  of  the  statute  to  explain  the 
meaning  of  difficult  passages  unless  one  already  understands  most  ot 

the  words  in  the  statute.291 

Nor  can  the  purpose  of  the  statute,  once  understood,  serve  as 
anything  more  than  background  or  context  or  color  for  the  statutory 
language  actually  on  the  books.  “The  ‘plain  purpose  of  legisla  ion 
is  determined  in  the  first  instance  with  reference  to  the  plain 
language  of  the  statute  itself.”  The  purpose  of  a  statute  may  often  be 
stated  in  broad  terms,  but  that  purpose  is  effectuated  only  throug 
“working  provisions”  of  the  statute.  The  enactment  of  a  statute  does 
not  ipso  facto  result  in  enactment  of  the  broad  purpose  that  motivated 
the  statute,  and  judges  must  resist  the  urge  to  treat  the  statute  s  purpose 


287  R.  Dickerson,  supra  note  7,  at  88. 

288  H.  Hart  &  A.  Sacks,  supra  note  57,  at  1156 


™  Frankfurter,  Reflections,  supra  note  1,  at  529  (quoting  learned  Hand). 

291  MacCallum,  supra  note  10,  at  758  n.16.  3  n9g6) 

292  Board  of  Governors  v.  Dimension  Financial  Corp.,  474  U.S.  361,  3  3  (  ). 
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as  a  source  of  positive  law.  Thus,  while  Congress  may  have  enacted  the 
ivi  lghts  Act  of  1964  to  “integrate]  blacks  into  the  mainstream  of 
American  society!’  293  Congress  implemented  that  broad  purpose 
through  specific  provisions  in  the  statute.  Only  those  specific  provisions 
became  positive  law,  and  plans  designed  to  bring  more  blacks  into  the 
workplace  by  establishing  preferential  quotas  should  have  been  meas¬ 
ured  against  the  specific  provisions  of  the  statute,  rather  than  against 
some  broad,  but  incompletely  enacted,  purpose.  Similarly,  while  a 
statute  prohibiting  vehicles  from  the  public  park  may  have  had  the 
purpose  of  reducing  noise,  that  statute  could  not  be  read  to  prohibit 
baseball  games  simply  because  that  would  also  reduce  noise.  As  the 
Supreme  Court  has  recently  articulated  the  point,  “no  legislation 
pursues  its  purposes  at  all  costs.  Deciding  what  competing  values  will  or 
will  not  be  sacrificed  to  the  achievement  of  a  particular  objective  is  the 
very  essence  of  legislative  choice— and  it  frustrates  rather  than  effectu¬ 
ates  legislative  intent  simplistically  to  assume  that  whatever  furthers  the 
statute’s  primary  objective  must  be  the  law.”  294 


Conversely,  if  a  statute  has  a  narrow  purpose  but  uses  language 
that  is  broader  than  necessary  to  effectuate  that  purpose,  it  is  again  the 
plain  language  rather  than  the  purpose  that  must  control.  For  example, 
a  1944  statute  that  suspended  the  running  of  the  statute  of  limitations 
respecting  frauds  against  the  United  States  “until  three  years  after  [a 
declaration  of]  the  termination  of  hostilities”  in  the  War  may  have  had 
the  purpose  of  preventing  “offenses  occurring  prior  to  the  termination 
of  hostilities”  from  becoming  time-barred  “in  the  rush  of  the  war 
activities.”  295  But  the  Supreme  Court  incorrectly  relied  on  the  narrow 
purpose  of  the  statute,  rather  than  on  the  actual  language,  in  holding 
that  the  unconditional  suspension  of  the  statute  of  limitations  did  not 
apply  to  an  offense  committed  after  the  war  but  within  three  years  of  the 
termination  of  hostilities.  Similarly,  the  purposes  of  the  fourth  exemp¬ 
tion  in  the  Freedom  of  Information  Act  for  “trade  secrets  and  commer¬ 
cial  or  financial  information  obtained  from  a  person  and  privileged  or 
confidential”  296  may  have  been  to  prevent  impairment  of  the  govern¬ 
ment’s  ability  to  obtain  the  information  and  to  protect  the  supplier  of 


293  United  Steelworkers  v.  Weber,  443  U.S.  193,  202  (1979). 

294  Rodriguez  v.  United  States,  480  U.S.  522,  525-26  (1987)  (per  curiam)  (emphasis  in 
original);  see  Board  of  Governors  v.  Dimension  Financial  Corp. ,  474  U.S.  at  373-74. 

295  United  States  v.  Smith,  342  U.S.  225,  228  (1952).  The  Senate  committee’s  report 
stated  that  the  purpose  of  the  statute  was  to  suspend  the  statutes  of  limitations  “for 
the  period  of  the  present  war.”  Id.  at  228-29  n.2  (quoting  S.  Rep.  No.  1544,  77th 
Cong.,  2d  Sess.  1). 

296  5  U.S.C.  §  552(b)(4)  (1982). 
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the  information  from  competitive  harm.297  But  the  District  of  Colum¬ 
bia  Circuit  had  no  textual  basis  for  narrowing  the  broad  term  “confi¬ 
dential”  to  include  only  information  that  the  government  was  not 
legally  entitled  to  obtain  without  a  guarantee  of  confidentiality  or 
information  that,  if  disclosed,  would  cause  substantial  competitive 

harm. 

It  is  especially  important  to  focus  on  the  language  ol  the  statute, 
rather  than  its  purposes,  because  many  statutes  represent  political 
compromises  and  have  several,  sometimes  conflicting,  purposes.  For 
example,  recent  legislation  to  combat  drugs  took  two  opposite  ap¬ 
proaches  to  the  problem:  the  Republicans’  approach  of  punishing  drug 
users  and  dealers  and  the  Democrats’  approach  favoring  rehabilitation 
for  drug  users.298  Once  purpose-analysis  of  this  multi-purpose  legisla¬ 
tion  gets  beyond  generalities  (“its  purpose  is  to  fight  drugs”),  it  will 
have  to  reckon  with  the  conflicting  sub-purposes  of  the  law- 
punishment  and  rehabilitation  of  drug  users.  Because  the  specific 
“working  provisions”  of  the  law  are  the  only  indication  of  how 
Congress  chose  to  reconcile  those  conflicting  purposes,  purpose- 
analysis  will  be  little  more  than  trying  to  understand  what  a  provision 
says.  In  other  words,  the  interpreter  must  focus  on  the  language  o  t  e 
legislation;  interpreting  the  language  in  light  of  one  or  the  other  of  e 
conflicting  purposes  is  likely  to  alter  the  legislative  compromise  reached 

by  Congress. 

c.  Avoiding  Literalism  Through  Context 

A  sensitivity  to  context  goes  a  long  way  toward  avoiding  the 
problems  of  literalism.  While  the  literal  meaning  of  statutory  angnage 
is  often  the  actual,  correct  meaning,  a  pure  literalism  misses 
subtleties  of  usage.  In  actual  usage,  a  sentence  or  paragraph  does  not 
consist  of  a  series  of  words  having  individual  meanings  in  isolauon^ .  The 
words  are  interrelated  and  tend  to  form  a  coherent  whole,  with  ea^ 
word  helping  to  provide  context  for  the  others, 
suggest  a  meaning  that  contradicts  the  literal  meaning  of  words 

‘“‘“For  example,  the  meaning  of  the  phrase  “security  issued  under  the 
authority  of  this  act”  may  seem  entirely  plain  in  isolation;  a  counterfeit 
security  would  not  be  such  a  security  because  it  was  not  issued  under 

M~SeeNational Parks  and  Conservation  Ass’n  v.  Morton,  498  F.2d  765,  767-70  (D.C. 

Cir.  1974)  (analyzing  the  legislative i  hist. ary).  4181. 

298  Anti-Drug  Abuse  Act  of  1988,  ruo.  l.  i>o.  ^  , 
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authority  of  the  statute.  However  if  tu0  , 

statute  stater!  that  a  ’  be  re  evan*  provision  of  that 

forge,  ^STZC“^y^“Sha11  “**  ™ke’ 

feit  Y  the-aCt’  because  the  context  shows  that  to  “counter- 
t  •  •  •  a  security  issued  under  the  authority  of  this  act”  means  to 

cTntextathe  iaaUth°riZed  “*  °f  SUch  a  -cur"  In 

context,  the  language  simply  does  not  mean  that  the  counterfeit  must 

have  been  issued  pursuant  to  the  act.**)  must 

In  rare  cases,  and  the  word  “rare”  must  be  emphasized,  the  context 

klkerllT  Sh°W  ^  thC  tCXt  °f  the  StatUte  meanS  the  °PP°shc  of  what 
terally  says,  that  is,  that  there  is  plain  error  in  the  language  of  the 

statute.  For  example,  if  a  hypothetical  forfeiture  statute  provided  that 

those  assets  of  a  person  later  convicted  of  a  felony  that  are  in  the 

possession  of  the  government  pursuant  to  an  order  of  forfeiture  “shall 

be  returned  to  the  person  and  within  thirty  days  of  the  conviction  shall 

be  sold  at  a  public  auction,”  a  typical  reader  of  the  statute  would  realize 

Jbat  jh,f  W°rd  <<not”  had  been  ^advertently  omitted  after  the  first 
shall.  01  If  a  person  covered  by  the  statute  sought  the  return  of  his 
assets  with  the  idea  of  disposing  of  them  before  the  thirty-day  period 
had  expired,  no  judge  would  grant  the  relief,  because  the  implied 
contextual  meaning  of  the  provision  is  so  strong.  The  implied  meaning 
would  be  even  stronger  if  the  next  sentence  of  the  provision  enumerated 
the  responsibilities  of  the  government  authorities  during  the  thirty-day 
period  before  the  public  sale.  To  reject  the  literal  text  in  such  an 
instance,  however,  the  implicit  assumptions  of  the  statutory  language 


299  See  United  States  v.  Howell ,  78  U.S.  (11  Wall.)  432  (1870). 

Similarly,  while  false  diamonds  are  not  false  if  diamonds,  and  are  not  diamonds  if 
false,  the  meaning  of  false  diamonds”  is  clear,  de  Sloovere,  Contextual  Interpre¬ 
tation,  supra  note  140,  at  238  (paraphrasing  United  States  v.  Howell,  78  U.S.  (11 
Wall.)  at  436).  Another  example  is  the  Amtrak  conductor’s  announcement  that  “all 
doors  will  not  open  at  Metropark,  New  Jersey.  ”  Because  the  announcement  instructs 
passengers  wishing  to  depart  at  Metropark  to  ask  a  conductor  for  assistance  in 
exiting,  the  context  shows  that  “all  doors  will  not  open”  means  “some  doors  will  not 
open”  ii.e.,  not  all  doors  will  open). 

301  Such  errors  do  occasionally  happen.  For  example,  a  bill  revising  the  boundaries  of 
the  Olympic  National  Park  and  the  Olympic  National  Forest  directed  that  the 
Secretary  of  Agriculture  design  and  construct  a  forest  logging  road  but  provided  that 
the  Secretary  “shall  not  construct  the  road  as  close  as  practically  possible  to  the  park 
boundary  but  not  more  than  five  hundred  feet  east  of  the  divide.”  Pub.  L.  No. 
99-635,  §  2(a),  100  Stat.  3527,  3528  (1986)  (emphasis  added). 
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must  be  reliable  enough  to  create  a  clear  perception  ot  their  existence  in 
the  audience.302  The  relief  in  this  case  would  properly  be  denied  not 
because  of  the  intent  behind  the  provision  but  because  the  actual, 
contextual  meaning  of  the  provision  adequately  reflected  the  assump¬ 
tion  that  was  not  made  explicit  in  the  statute. 


3.  How  Plain  “Plain  Meaning”  Must  Be 

The  plain  meaning  rule  precludes  reliance  on  legislative  history  if 
the  meaning  of  the  statute  is  plain.  For  a  meaning  to  be  plain, 
however,  it  must  be  only  the  most  plausible  meaning  and  need  not  be 

free  from  any  semblance  of  doubt.303 

The  Supreme  Court,  which  in  recent  years  has  shown  no  reluctance 

to  resort  quickly  to  legislative  history  in  statutory  cases,  has  recognized 
that  the  plain  meaning  rule  does  not  require  absolute  certainty.  It  as 
stated  that,  so  long  as  the  legislative  “will”  has  been  expressed  in 
“reasonably  plain  terms”  in  the  statute’s  text,  that  language  controls. 

Absolute  certainty  is  not  required,  because  it  is  generally  unreal¬ 
istic  to  expect  that  a  complex  and  subtle  language  like  English  can  be 
used  so  precisely  as  to  foreclose  any  possible  secondary  meanings.  It  the 
plain  meaning  rule  required  absolute  certainty  of  meaning,  it  would 
never  apply,  since,  as  linguists  and  philosophers  delight  m  demonstra  - 
ing  “it  takes  only  the  slightest  semantic  dexterity  to  find  particular 
words  ambiguous  or  vague  in  context.”  303  But  the  goal  of  interpreta¬ 
tion  is  to  find  meaning,  not  to  contrive  ambiguity.  Judges  are  no 
“engaged  in  socratic  dialogue,  where  the  effort  is  to  s  ow  a 
ambiguity  can  be  created  where  none  in  fact  exists.”  »  lnst«ad’  ^ 
must  act  in  good  faith  307  and  use  common  sense  in  trying  to 


302  W  R  Dickerson,  supra  note  7,  at  41.  .  . 

303  See  Curtis  supra  note  90,  at  426  (court  seeks  '‘best”  meaning,  not  only  meaning). 
Bui  cf  Jones  The  Plain  Meaning  Rule,  supra  note  203,  at  22  (plain  meaning  ru  e 

fssunfes  ^age  is  -no,  reasonably  capable  of  Tbe  on  'y 

Sloovere,  Contextual  Interpretation,  supra  note  140,  at  220  (there  can  be  only 

“single,  sensible  meaning”  of  any  statuto);  - 

304  Griffin  v  Oceanic  Contractors,  Inc.,  458  U.S.  564,  570  (1982). 

ran  wefberg.  The  Calabresian  Judicial  Artist:  Statutes  and  the  New  Legal  Process,  35 

»  Epstein  The  PUmonrelation,  7  Harv.  J.L.  ft  Pub.  PoPy  101,  101  (1984b 
,07  Although  good  faith  is  essential,  it  is  probably  impossible  to  legislate  it.  Judges  w 
"lei  language  are  likely  to  ignore  e.ear  rules  of  — am, m 
308  <L  .  „  de  Sloovere,  Textual  Interpretation,  supra  note  143,  at  540  (  In  thes 
hex’tuan' problems  good  faith  and  common  sense  are  always  necessary,  for  without 
them  the  meaning  of  any  text  is  easily  eschewed.  ). 
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of  the  statute  in  comext>  without 

statutorJiln13''61"  Wh.° tfieS  l°  aSCCrtain  the  most  P|ausible  mining  of 

m2  i  dlZ  WuZ  SeC°ndary  meanings  exist  ^  forced  ,o 
Drefer/hli  ,  whe'her  one  of  the  possible  meanings  is  clearly 

faith  h  °  3ny  other'  This  judgment  necessarily  depends  on  good 

ta  on  ohie°,mTn  Se"Se>  beCaUSe  il  iS  imp0ssible  t0  ^antify  injure 
tation  objectively  in  terms  of  probabilities  and  to  use  those  numerical 

quantities  to  decide  which  is  the  most  plausible  meaning.3®  There  is 

metric  for  clarity”;  3">  contextual  interpretation  “cannot  be  gov- 

erned  by  any  known  objective  standards."  3"  For  example,  if  two 

possible  interpretations  of  a  statutory  phrase  existed,  an  interpreter 

hardly  could  be  more  precise  than  to  say  that  one  is  “clearly  better”  than 

the  other,  or  “probably  better!’  or  “perhaps  better!’  or  “about  as  good.” 

hven  if  the  two  possible  interpretations  could  be  assigned  objective 

numerical  probabilities  .51  and  .49,  or  .55  and  .45,  those  probabilities 

are  so  close  to  50-50  that  it  is  doubtful  any  interpreter  could  pick  the 

more  probable  interpretation  with  confidence. 

Although  statistical  probabilities  of  meaning  tend  to  create  a  false 


precision,  one  cannot  deny  that  some  interpreters  may  find  it  difficult  to 
think  of  a  “most  plausible”  meaning  without  considering  such  proba¬ 
bilities.  For  these  interpreters,  a  few  words  of  caution  are  in  order. 
Probabilities  of  meaning  are  largely  subjective  and,  if  used,  should  serve 
only  to  focus  the  good-faith,  common-sense  judgment  that  the  choice 
of  most  plausible  meaning  entails.  While  a  .51  certainty  is  probably 
insufficient,  and  a  .90  certainty  unduly  high,  the  interpreter  should 
avoid  establishing  some  arbitrary  probability  in  between  as  the  standard 


of  reasonable  certainty.  Instead,  the  interpreter  should  keep  the  proba¬ 
bility  in  mind  but  refocus  the  inquiry  on  the  question  “Am  I  reasonably 
certain  that  this  is  the  (most  plausible)  meaning?” 

Because  the  plain  meaning  rule  requires  only  a  most  plausible 
meaning  and  not  absolute  certainty,  it  is  possible  in  some  cases  that 


309  Professors  Farber  and  Frickey  have  attempted  such  a  quantification.  See  Farber  & 
Frickey,  supra  note  34,  at  462-64.  A  description  of  the  formula  they  propose  for 
their  formal  model  shows  why  quantification  may  not  be  helpful  to  the  interpreter. 
They  suggest  that  a  “rational  judge  should  pick  the  interpretation  that  maximizes 
u(Xi)  =  pCXjMXj),”  where  interpretations  x|(  x2,  x3,  .  .  .  xn  are  possible,  where  p(x() 
is  “the  probability  that  the  rth  interpretation  corresponds  to  the  drafter’s  actual 
intent,  taking  into  account  the  phrasing  of- the  statute,  its  legislative  history,  and 
other  aspects  of  historical  context,”  and  where  v(Xj)  is  the  desirability  of  the 
consequences  of  the  interpretation. 

310  Easterbrook,  Role  of  Original  Intent,  supra  note  161,  at  62. 

311  de  Sloovere,  Contextual  Interpretation,  supra  note  140,  at  227 . 
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reasonable  people  may  disagree  about  the  plain  meaning  ol  a  statute.  If 
two  meanings  are  possible,  there  may  be  coherent  arguments  supporting 
each  as  the  more  plausible  meaning.  Different  interpreters  may  be  per¬ 
suaded  by  different  sets  of  arguments.  This  possibility  is  inherent  in 
ascertaining  the  meaning  that  language  conveys  to  a  fictitious  typical  or 
reasonable  member  of  the  audience.  It  is  a  possibility  no  more  surprising 
than  the  possibility  that  different  judges  or  juries  may  disagree  about 
whether  a  defendant  acted  in  accordance  with  the  “reasonable  man” 
standard  in  a  negligence  case,  or  with  any  other  reasonableness  standard  in 
the  law.  This  is  one  important  reason  it  is  inaccurate  to  assume  that 
statutory  language  has  no  plain  meaning  if  the  parties  have  litigated  a  case 

involving  the  language  to  an  appellate  court.312 

The  plain  meaning  rule  is  useful  to  interpreters  precisely  because  it 
requires  a  most  plausible  meaning  and  not  an  absolutely  certain  meaning. 
Indeed,  as  Justice  Frankfurter  observed,  one  cannot  avoid  “making  ‘a 
choice  between  uncertainties.  We  must  be  content  to  choose  the  lesser.’  But 
to  the  careful  and  disinterested  eye,  the  scales  will  hardly  escape  appearing 
to  tip  slightly  on  the  side  of  a  more  probable  meaning.”  313  Because  this 
judgment  cannot  be  made  with  scientific  accuracy,  occasional  good-taith 
disagreements  as  to  plain  meaning  are  inevitable. 


D.  Principle  2:  When  Meaning  is  Not  Plain 

“It  is  not  surprising  that  when  the  statute  came  before 
the  courts  there  were  some  ambiguities.  *  *  *  And  yet, 
what  should  Congressman  Udall  have  done— spend  another 
twenty  years  trying  to  find  more  precise  words  to  set  forth  his 
ideas  concerning  proper  strip-mining  law,  even  though  he 
might  never  get  218  of  his  colleagues  to  agree  with  him  again. 
It  is  this  exigency  that  makes  the  necessity  of  reviewing 

legislative  history  an  absolute  given.  ” 

Abner  Mikva  314 


3.2  Jhis  assumption  is  expressed  in  Murphy,  supra  note  105,  at  1300  n.  16  and  2A  J 
Sutherland  supra  note  70,  §  46.01.  There  are,  indeed,  many  reasons  that  parti 
litieate  plain  meaning  cases  to  courts  of  last  resort,  including  a  disagreement  over 
how  a  statute  applies  in  the  particular  case  (rather  than  what  the  statute  means),  a 
hope  that  the  court  will  misread  the  statute  in  the  party’s  favor,  a  hope  that  the  court 
for  the  party  rather  than  strictly  following  the  law,  or  even  a  simple 

...  “  <“ 

omitted). 

314  Mikva,  A  Reply,  supra  note  17,  at  381. 
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Whether  or  not  a  typical  legislator  would  agree  with  former 

scrihi  “ts1" ““ »' — st 

so  urgent  that  collecting  a  majority  of  votes  on  something  is  more 
portant  than  precisely  defining  what  that  “something”8  is  it  is 

attention  ‘toTf^  ‘hat  v*  StatUtCS  wiU  be  enacted  without  efficient 
attention  to  draftsmanship.  Thus,  while  most  statutes  can  be  under- 

wilforeeaS°nau  y  WCl1  by  read‘ng  the  critical  words  in  context'  judges 
1  occasionally  encounter  ones  that  cannot.  The  second  basic  princi- 

Ltmn!  8i‘S  at‘Ve  h‘St0ry  ‘S  ‘hat’  When  the  most  P|aus'b>e  meaning  of 
y  anguage  is  not  apparent  from  its  context,  legislative  history 
may  be  used  to  illuminate  that  meaning. 

This  section  will  elaborate  briefly  upon  the  second  principle  of 
legislative  history.  It  will  then  consider  the  decision  in  Regan  v.  Wald* 15 
which  is  analyzed  to  illustrate  the  proper  use  of  legislative  history’  as 
evidence  of  actual  meaning  in  the  face  of  conflicting  claims  of  intended 
meaning.  Finally,  this  section  will  revisit  the  common  objections  to  the 
use  of  legislative  history  in  order  to  consider  whether  the  permissible  use 

of  legislative  history  set  forth  here  remains  subject  to  those  same 
objections. 


1.  Use  of  Legislative  History  to  Illuminate  Most  Plausible 
Meaning 


In  examining  legislative  history  pursuant  to  the  second  principle, 
an  interpreter  should  keep  several  things  in  mind.  First,  legislative 
history  may  be  used  only  to  illuminate  the  actual  meaning  of  statutory 
language.  As  explained  in  some  detail  below,  legislative  history  may  not 
be  used  to  determine  the  “intended”  application  of  otherwise  clear 
language  316  or  to  supplement  the  statutory  text  with  terms  that  have  no 
textual  basis.317  The  relevant  question  for  an  interpreter  looking  at 
legislative  history  is  always  “What  does  the  statutory  language  ‘X’ 
actually  mean?” 

Second,  since  statutory  interpretation  is  an  effort  to  ascertain  the 
actual  meaning  of  the  language  in  ordinary  usage,  rather  than  the 
intended  meaning,  the  most  appropriate  uses  of  legislative  history  are 
those  that  illustrate  the  contextual  usage  of  statutory  language.  That  is, 
more  important  than  what  members  of  Congress  said  they  meant  is 
what  their  usage  shows  they  meant.  When  evidence  of  intended 


3,5  468  U.S.  222  (1984). 

316  See  generally  Part  II.E.,  infra. 

317  See  generally  Part  Il.F.,  infra. 


74 


meaning  conflicts  with  evidence  of  actual  meaning,  the  latter  must 
prevail. 

Third,  because  legislative  history  may  not  always  provide  clear 
enough  evidence  of  ordinary  usage,  it  occasionally  may  be  necessary  to 
consider  evidence  of  intended  meaning,  such  as  statements  explaining 
the  statutory  language  or  colloquies  on  the  floor.  However,  any  such 
statement  of  intended  meaning  in  the  legislative  history  must  be 
consistent  with  the  statutory  text  and,  indeed,  must  confirm  one  of  the 
plausible  meanings  suggested  by  the  text.  It  is  appropriate  to  look  to 
statements  of  intended  meaning  only  when  there  is  no  evidence  to  show 
that  the  actual  meaning  differs  from  the  intended  meaning.  Because  the 
two  meanings  frequently  coincide,318  an  interpreter  may  decide  that  the 
actual  meaning  is  the  intended  meaning,  absent  a  basis  for  rejecting  the 
intended  meaning  in  favor  of  another  meaning.  Of  course,  for  an 
interpreter  even  to  consider  accepting  evidence  of  intended  meaning,  the 
most  plausible  meaning  of  the  text  must  not  be  ascertainable  through  a 
contextual  reading.  Thus,  the  number  of  cases  in  which  intended 

meaning  will  come  into  play  is  limited. 

Finally,  even  in  the  circumstances  described,  in  which  an  inter¬ 
preter  appropriately  considers  evidence  of  intended  meaning,  that 
evidence  may  not  be  treated  as  binding;  only  the  text  of  the  statute  itself 
can  bind  the  interpreter  as  a  constitutional  matter.  Thus,  while  a 
statement  of  intended  meaning  may  be  persuasive  evidence  that  the 
actual  meaning  is  the  same  as  the  intended  meaning,  an  interpreter  may 
legitimately  and  in  good  faith  fail  to  be  persuaded  by  such  a  statement. 


2.  An  Illustration 


A  good  illustration  of  the  second  principle  of  legislative  history  is 
Regan  v.  Wald,319  a  recent  case  decided  by  the  Supreme  Court  inter¬ 
preting  the  “grandfather  clause”  of  the  International  Emergency  Eco¬ 
nomic  Powers  Act  (IEEPA),320  enacted  in  1977  as  part  of  an  effort  to 
restrict  the  President’s  powers  under  the  Trading  with  the  Enemy  Act  oi 
1917  (TWEA).321  This  case,  as  analyzed  under  our  second  principle, 
illustrates  the  use  of  legislative  history  as  evidence  of  actual  meaning, 
even  in  the  face  of  contrary  evidence  of  intended  meaning. 


318  See  text  accompanying  note  91,  supra. 

319  468  U.S.  222  (1984). 

320  Title  II,  Pub.  L.  No.  95-223,  91  Stat.  1626  (1977)  (codified 


at  50  U.S.C.  §§  1701-06 


321 


Act  of  Oct.  6,  1917,  ch.  106,  40  Stat.  41 1,  as  amended  by  Act  of  Mar  9  1933,  ch. 
1,  48  Stat.  1  (codified  as  amended  at  50  U.S.C.  App.  §  1  et  seq.  (1982)). 
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PrwiH^  5(b)  of  the  TWEA,  before  the  1977  amendment,  allowed  the 

neHnd  J  °r  hlS  d,eSIgnate  “[during  the  time  of  war  or  during  any  other 
penod  of  national  emergency  declared  by  the  President”  to  exercise  broad 
authority  to  impose  embargoes  on  foreign  countries.322  Pursuant  to  this 
section  the  Secretary  of  the  Treasury,  as  the  President’s  designate 
promulgated  the  Cuban  Assets  Control  Regulations,  which,  absent  the 
Secretary  s  specific  authorization,  prohibited  all  “transactions  involv[ingl 
property  in  which  [Cuba],  or  any  national  thereof,  has  ...  any  interest 
of  any  nature  whatsoever,  direct  or  indirect  .  .  .  .”  323  A  regulation  added 
in  1977  granted  a  “general  license  permitting  ‘persons  who  visit  Cuba  to 
pay  for  their  transportation  and  maintenance  expenditures  (meals,  hotel 
bills,  taxis,  etc.)  while  in  Cuba.’”  324 


Congress  amended  §  5(b)  later  in  1977  as  part  of  the  IEEPA  by 
limiting  the  exercise  of  presidential  authority  to  wartime.325  IEEPA 
conferred  upon  the  President  similar  authority  during  peacetime  na¬ 
tional  emergencies  to  that  provided  by  the  TWEA  but  required  various 
conditions  and  procedures  for  its  exercise.326  For  existing  national 
emergencies  declared  by  the  President,  Congress  chose  to  “grandfather” 
presidential  authority  under  §  5(b)  of  the  TWEA  so  as  not  to  compel 
the  President  to  declare  a  new  emergency  in  order  to  avoid  ending 
existing  embargoes  unilaterally.327 

In  1982,  the  regulation  granting  a  general  license  to  engage  in 
travel-related  economic  transactions  in  Cuba  was  restricted  by  excluding 
tourist  and  general  business  travel.328  This  regulation  was  challenged  as  not 
complying  with  the  procedures  and  conditions  established  under  IEEPA. 
The  Government  conceded  that  it  had  not  followed  IEEPA  but  argued  that 
the  amended  regulation  was  valid  under  the  grandfather  clause  in  §  101(b) 


322  50  U.S.C.  App.  §  5(b)  (1976).  That  authority  included  the  power  to  “investigate, 
regulate,  or  prohibit,  any  transactions  in  foreign  exchange,  transfers  of  credit  or 
payments  between,  by,  through,  or  to  any  banking  institution,  and  the  importing, 
exporting,  hoarding,  melting,  or  earmarking  of  gold  or  silver  coin  or  bullion, 
currency  or  securities”  (§  5(b)(1)(A))  and  to  “investigate,  regulate,  direct  and 
compel,  nullify,  void,  prevent  or  prohibit,  any  acquisition  holding,  withholding,  use, 
transfer,  withdrawal,  transportation,  importation  or  exportation  of,  or  dealing  in,  or 
exercising  any  right,  power,  or  privilege  with  respect  to,  or  transactions  involving, 
any  property  in  which  any  foreign  country  or  a  national  thereof  has  any  interest” 
(§  5(b)(1)(B)). 

323  31  C.F.R.  §  515.201(b)  (1987). 

324  Regan  v.  Wald ,  468  U.S.  at  227  (quoting  42  Fed.  Reg.  16621  (1977)). 

325  Id.  at  227  n.7  (quoting  amendment). 

326  See  id.  at  228. 

327  Id. 

328  31  C.F.R.  §  515.560(a)(3)  (1987). 


76 


of  Public  Law  95-223,  which  provided  that  “the  authorities  conferred 
upon  the  President  by  section  5(b)  of  the  [TWEA],  which  were  being 
exercised  with  respect  to  a  country  on  July  1,  1977,  as  a  result  of  a  national 
emergency  declared  by  the  President  before  such  date,  may  continue  to  be 
exercised  with  respect  to  such  country  .  .  .  The  Government  con¬ 
tended  that  the  President  was  exercising  the  authority  to  regulate  travel- 
related  transactions  with  Cuba  on  July  1,  1977,  as  part  of  the  general 
regulation  of  property  transactions,  even  though  these  challenged  travel- 
related  transactions  were  not  prohibited  at  the  time. 

The  grandfather  clause  language  authorizing  the  President  to 
continue  to  exercise  “the  authorities  conferred  upon  the  President  by 
section  5(b)”  of  the  TWEA,  when  read  together  with  §  5(b),  may 
support  an  argument  that  the  term  “authorities”  means  the  categories 
of  presidential  action  enumerated  in  that  section,  rather  than  the 
specific  regulations  in  effect  at  the  time.  That  is  what  the  majority  of 
the  Court  thought  was  the  “natural  reading”  of  the  clause.329  But  the 
term  “authorities”  even  in  context,  is  far  from  clear;  another  reading, 
about  as  plausible  as  the  first,  would  restrict  the  term  to  narrower, 
exercises  of  the  President’s  powers.  This  narrow  reading,  adopted  by  the 
four  dissenters,  would  treat  restrictions  on  commodity  transactions,  for 
example,  and  restrictions  on  travel  transactions  as  different  authorities 
being  exercised  by  the  President. 

Because  the  most  plausible  meaning  of  the  statutory  language  was 
not  apparent  on  the  face  of  the  statute,  it  was  permissible  to  consider 
the  legislative  history.330  It  is  fair  to  say  that  the  legislative  history  shows 
the  driving  force  behind  the  IEEPA  and  its  grandfather  clause  to  have 
been  the  limitation  of  the  exercise  of  presidential  authority  under 
TWEA.  Apparently,  the  proponents  of  the  IEEPA  wanted  the  grand¬ 
father  clause  to  cover  only  those  specific  uses  of  presidential  authority 
then  being  exercised  under  TWEA  so  that  the  President  would  have  to 
invoke  the  IEEPA  procedures  to  expand  those  uses.  That  was  certainly 
true  of  Representative  Cavanaugh,  who,  in  a  colloquy  at  the  committee 
hearing,  obtained  the  assent  of  the  administration’s  representative  to 
the  view  that  the  clause  permitted  only  the  “specific  uses  of  the 
authorities  granted  in  5(b)  being  employed  as  of  June  1,  1977.”  331  It 


329  4  68  U.S.  at  235.  .  .  „  ,  - 

330  Since  the  Court  viewed  the  meaning  of  the  term  “authorities  as  clear  on  the  fac 

[he  statute,  it  looked  at  the  legislative  history  not  for  evidence  of  usage  but  primarily 
to  challenge  the  reliance  placed  on  the  history  by  the  dissent  and  the  court  below. 

331  Revision  of  Trading  with  the  Enemy  Act:  Markup  before  the  House  Committee  on 
International  Relations,  95th  Cong.,  1st  Sess.  21  (1977)  (“House  Markup  ),  quote* 
in  Regan  v.  Wald,  468  U.S.  at  236. 
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was  probably  also  true  of  Representative  Bingham,  who  opposed  an 

PresTdemm°n  °f  grandfather  clause  that  would  have  allowed  the 
Prestdem  to  use  any  authority  under  §  5(b)  with  respect  to  a  particular 

set  of  circumstances,’  332  and  who  staterl  that  tho  1 
would  nermit  “crwr  °  Stated  that  the  clause  as  enacted 

ould  permit  specific  current  uses  of  5(b)  authorities.”  333 

Nevertheless,  it  would  have  been  a  mistake  to  rely  on  the  interpre- 
tation  given  by  Representatives  Cavanaugh  and  Bingham,  even  though 
congressman  was  cited  as  expressing  an  opposite  interpretation  of  the 
anguage.  The  statements  of  Representatives  Cavanaugh  and  Bingham 
are  illustrations  of  the  distinction  between  intended  meaning  and  actual 
meaning.  Representative  Cavanaugh  spoke  of  “specific  uses”  of  the 
$  (  )  authorities,  and  Representative  Bingham  spoke  of  “specific 
current  uses”  of  the  authorities.  While  they  may  thus  have  intended  the 
term  authorities”  to  mean  specific  uses  of  authorities,  they  and  their 
colleagues  chose  statutory  language  that  did  not  effectuate  this  intent. 
As  their  own  usage  of  the  phrase  “specific  uses  of  the  authorities” 
demonstrates,  a  use  of  an  authority  is  distinct  from,  and  narrower  than, 
the  authority  itself,  which  by  extension  is  a  collection  of  specific  uses! 
The  implication  of  this  usage  is  that  the  President  could  continue  to 
exercise  any  of  the  categories  of  powers  conferred  upon  him  by  §  5(b), 
even  if  the  specific  use  of  the  authority  was  new. 

This  analysis  demonstrates  why  one  must  always  understand  the 
purpose  of  examining  the  legislative  history.  Since  the  goal  of  statutory 
interpretation  is  to  ascertain  the  actual  meaning  of  the  language,  the 
purpose  of  examining  legislative  history  must  also  be  to  help  ascertain 
the  actual  meaning  of  statutory  language.  In  this  case,  the  congress¬ 
men’s  statements  declared  their  intended  meaning,  but  at  the  same  time 
their  usage  showed  that  their  intended  meaning  had  not  been  enacted 


into  law.  Their  usage  of  the  phrase  “specific  uses  of  the  authorities” 
showed  that  the  more  plausible  meaning  of  “authorities”  was  the 
categories  of  presidential  action  under  §  5(b),  and  the  less  plausible 
meaning  the  specific  exercises  of  that  authority.334  Thus,  while  it  may 
often  be  useful  to  know  what  individual  congressmen  thought  they  were 
saying,  that  should  not  blind  the  interpreter  to  evidence  of  what  they 
were  actually  saying — that  is,  to  evidence  of  actual  meaning. 


132  468  U.S.  at  250-52  (Blackmun,  J.,  dissenting). 

333  House  Markup,  supra  note  331,  at  7,  quoted  in  Regan  v.  Wald,  468  U.S.  at  254 
(Blackmun,  J.,  dissenting). 

334  Perhaps  a  different  result  should  have  obtained  if  the  congressmen  had  referred,  for 
instance,  to  the  “authorities  that  are  now  being  exercised  from  among  the  general 
categories  enumerated  in  §  5(b).” 
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3.  A  Reprise  of  the  Common  Objections  to  the  Use  of 
Legislative  History 

The  common  objections  to  the  use  of  legislative  history,  previously 
discussed,335  were  all  criticisms  of  its  use  in  a  strict  “intent”  theory  of 
statutory  interpretation.  Although  this  report  rejects  that  theory,  the 
question  remains  whether  and  to  what  extent  the  valid  but  limited  use  ot 
legislative  history  in  an  actual-meaning  theory  is  subject  to  the  same 
objections  raised  against  the  conventional  use  ot  legislative  history. 

The  first  set  of  common  objections  concerned  the  enactment 
process  established  under  the  Constitution.  The  force  of  these  objec¬ 
tions  is  diminished  when  the  intent  theory  of  interpretation  is  replaced 
by  an  actual-meaning  theory.  First,  the  evidence  ot  actual  meaning 
reflects  not  what  Congress  intended  to  enact  but  rather  what  Congress 
actually  did  enact.  Second,  by  ignoring  subjective  legislative  intent  and 
focusing  on  evidence  of  the  actual  meaning  of  the  enacted  law,  the  judge 
respects  the  role  of  the  President,  who  had  a  part  in  the  enactment. 
Finally,  in  using  legislative  history  to  ascertain  how  the  audience  would 
understand  the  language,  the  judge  stays  out  of  the  political  details  of 
enactment. 

The  second  set  of  common  objections  concerned  the  difficulties  of 
planning  private  conduct  on  the  basis  of  enacted  law.  Planning  one  s 
conduct  would  be  difficult  even  if  every  statute  were  meticulously 
drafted  in  plain  language,  because  questions  of  application  would 
remain.  Nevertheless,  actual-meaning  interpretation  at  least  makes  it 
easier  to  plan  conduct.  For  one  thing,  in  scaling  back  the  use  of 
legislative  history  by  requiring  only  reasonable  certainty  of  meaning 
before  the  plain  meaning  rule  will  apply,  it  increases  predictability.  For 
another,  it  permits  the  use  of  legislative  history  only  as  evidence  of 
ordinary  usage  to  support  an  already  plausible  reading  of  statutory 
language.  Thus,  while  a  citizen  or  his  lawyer  may  not  always  be  able  to 
predict  exactly  which  of  the  plausible  meanings  a  judge  will  discern 
from  the  text  and  from  the  evidence  of  usage  in  the  legislative  history, 

the  judge’s  decision  is  less  likely  to  come  as  a  surprise. 

The  final  group  of  common  objections  to  legislative  history  had  to 
do  with  reliability.  Again,  actual-meaning  interpretation  does  not 
eliminate  the  problem  of  reliability,  but  it  narrows  the  problem  by 
refocusing  the  issue.  When  a  judge  uses  legislative  history  to  understand 
the  actual  meaning  of  statutory  language,  it  becomes  irrelevant  whether 
a  statement  reliably  expresses  the  legislature’s,  or  even  the  speaker  s, 


335  See  generally  Part  II.B.,  supra. 
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*™eal‘"tent.”6  The  P^ncipal  question  is  whether  the  legislative  history 
ehahly  indicates  the  ordinary  usage  of  the  enacted  statutory  language 

be  u  e  itV^h"arr0W  qUeSti°n  and  tyPiCa"y  «“  «>  answer! 

langu^e  frUhitsSraegeqUeS‘,0n  006  ^  ^ 

In  short  the  permissible  use  of  legislative  history  outlined  in  this 
section  avoids  most  of  the  objections  commonly  raised  against  the 
conventional  use  of  legislative  history.  Perhaps  the  only  way  to  avoid  all 
ot  them  would  be  to  eliminate  the  use  of  legislative  history  entirely  and 
o  refuse  to  enforce  any  statutory  provision  if  its  most  plausible  meaning 
could  not  be  decided  from  the  text  alone. 


E.  Principle  3:  Specified  Applications  of  General 
Language 


“[I]n  the  entire  span  of  discussion  in  the  committee  there 
was  a  consensus  that  we  were  talking  of  a  5-mile-an-hour 
[bumper]  standard.  We  did  not  feel  it  desirable  to  freeze  that 
into  the  statute,  but  rather  to  make  clear  our  intent  and 
acquaint  the  Secretary  [of  Transportation]  with  that  intent.  ” 

Rep.  John  E.  Moss  337 

The  third  basic  principle  is  that  legislative  history  that  specifies 
how  general  statutory  language  is  to  be  applied  should  not  be  consid¬ 
ered  binding  on  the  interpreter.  This  principle  follows  from  two  points 
previously  raised.  First,  generality  of  language  represents  breadth  of 
application  and  not,  in  itself,  unclariiy  of  meaning.338  Thus,  the  plain 
meaning  rule  applies  to  general  language,  and  the  court  focuses  its 
inquiry  not  on  the  meaning  ,of  the  statute  but  on  how  that  meaning 


336  Thus,  for  example,  it  will  not  be  significant  whether  the  portion  of  legislative  history 
was  prepared  by  a  senator  or  by  his  staff,  because  it  is  not  needed  as  evidence  of  the 
senator’s  intent.  It  is  needed  as  evidence  of  usage,  and  a  staffer’s  usage'  is  not 
inherently  less  reflective  of  ordinary  usage  than  a  senator’s.  Similarly,  it  will  not  be 
significant  whether  a  statement  in  the  legislative  history  derives  from  a  political 
motive  and  does  not  accurately  reflect  the  proponent’s  subjective  intent,  because  the 
only  question  is  whether  the  statement  reflects  ordinary  usage.  Even  “planted” 
legislative  history  loses  its  insidious  character,  because  the  judge  is  no  longer 
interested  in  whether  a  statement  was  agreed  to  or  even  heard  by  any  other 
congressman.  Whether  it  was  planted  or  not,  the  issue  is  ordinary  usage,  and  planted 
statements  may  reflect  ordinary  usage  no  less  than  any  other  statement. 

337  1  18  Cong.  Rec.  18222  (1972)  (statement  of  Rep.  Moss). 

338  See  text  accompanying  note  65,  supra. 
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should  apply  on  the  given  facts.339  Second,  the  application  of  statutory 
language  is  a  judicial  function,  which  is  not  to  be  performed  by  divining 
how  Congress  intended,  or  would  have  intended,  the  statute  to  be 
applied  in  the  specific  case  before  the  court.340  In  applying  the  general 
statutory  language  to  the  facts,  the  court  is  constrained  principally  by 
the  actual  meaning  of  that  general  language. 

While  the  emphasis  of  this  report  has  been  on  the  decision  of 
statutory  cases  by  judges,  this  third  principle  has  two  important  applica¬ 
tions  in  the  realm  of  executive  implementation  of  the  law.  Accordingly,  the 
following  discussion  will  examine  proper  and  improper  application  of  this 
principle  by  the  executive,  in  implementing  administrative  legislation  and 
lump-sum  appropriations,  as  well  as  by  the  judiciary. 

1.  Administrative  Legislation 

Statutes  authorizing  action  by  federal  agencies  typically  give  the 
agency  broad  discretion  in  carrying  out  the  statutory  mandate.  In  these 
statutes,  it  is  the  practice  for  Congress  to  express  in  general  language  the 
nature  of  the  decision  that  the  agency  must  make  and  to  provide  some 
statutory  standards  by  which  the  agency  is  to  exercise  its  judgment.  This 
practice  of  using  general  language  and  specific  standards  represents  a 
deliberate  choice  by  Congress  and  has  a  reasonable  justification.  The 
general  language  allows  the  agency  to  deal  properly  with  the  many 
varieties  of  fact  situation  that  it  will  invariably  encounter.  Congress 
cannot  provide  a  legal  rule  for  each  such  situation,  because  there  will 
always  be  unanticipated  sets  of  facts.  The  specific  standards,  on  the 
other  hand,  are  designed  to  channel  the  agency’s  discretion  and  to 
provide  legal  grounds  on  which  the  agency  can  base  its  decision. 

Like  the  courts,  agencies  are  required  to  adhere  to  ordinary 
principles  of  statutory  interpretation  when  acting  pursuant  to  these 
statutes.  The  leading  decision  in  this  area  is  Chevron,  U.S.A.,  Inc.  v. 
Natural  Resources  Defense  Council,  Inc., 341  which  held  that,  while 

339  Many  hard  statutory  cases  center  upon  disputed  applications  of  reasonably  clear 
general  language.  It  is  incorrect  to  think  of  these  as  disputes  over  statutory 
interpretation,  and  it  is  therefore  incorrect  to  assume  that  these  disputes  warrant  the 
use  of  legislative  history.  For  a  forthright  statement  of  this  incorrect  view,  see  Jones, 
The  Plain  Meaning  Rule,  supra  note  203,  at  10  (“A  statute  is  ‘ambiguous,  and  so 
open  to  explanation  by  extrinsic  aids,  not  only  when  its  abstract  meaning  (that  is,  the 
connotation  of  its  terms)  is  uncertain,  but  also  when  it  is  uncertain  in  its  application 
to,  or  effect  upon,  the  fact-situation  of  the  case  at  bar.  ). 

340  See  generally  text  accompanying  notes  147-71,  supra. 

341  467  U.S.  837  (1984). 
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con«nte,rnble  TigHt  Sh0UM  be  aCC°rded  t0  a"  executive  department's 
struction  of  a  statutory  scheme  it  is  entrusted  to  administer”  342 

agencies  must  still  follow  clear  statutory  mandates.343 

itc  if1”  eXer.Clslng  lts  statutory  authority,  an  agency  frequently  finds 
itself  not  only  with  a  statutory  mandate  in  general  language  and  specific 
statutory  standards,  but  also  with  legislative  history  purporting  to 
provide  additional  standards  or  guidance  for  the  exercise  of  the  agency’s 
discretion  or  even  specific  results  desired  by  members  of  Congress. 
1  here  are  political  or  pragmatic  reasons  for  Congress  to  create  this  sort 
ot  legislative  history.  Although  Congress  clearly  has  the  power  to 
specify  standards  and  guidelines  for  the  exercise  of  the  agency’s 
discretion,  there  may  be  insufficient  agreement  on  some  of  the  stan¬ 
dards  to  obtain  passage  ot  legislation  specifying  them.  Other  times,  a 
member  of  the  committee  having  jurisdiction  over  the  subject  matter 
may  wish  to  use  the  legislative  history  as  a  means  of  micro-managing  the 
agency  s  affairs;  a  statement  in  the  legislative  history  may  carry  with  it 
a  veiled  threat  to  cut  funding  or  to  call  agency  officials  on  the  carpet  if 
the  position  stated  in  the  legislative  history  is  not  adopted.  Occasionally, 
the  standards  or  results  set  forth  in  legislative  history  are  meant  for 
political  consumption  rather  than  for  legal  effect. 

Cases  in  which  the  legislative  history  purports  to  provide  addi¬ 
tional  standards  or  results  come  in  three  varieties,  only  two  of  which 
need  to  be  examined  here:  those  in  which  the  agency  follows  the  statute 
rather  than  the  legislative  history,  and  those  in  which  the  agency  does 
just  the  reverse.344  In  both  of  these  cases  the  issue  is  whether  the 
legislative  history  that  specifies  the  application  of  otherwise  general 
language  is  legally  binding;  phrased  differently,  it  is  whether  an  agency 
must  look  to  legislative  history  when  statutory  language  is  general  but 
clear.  The  proper  answer  in  both  cases  is  no. 


342  Id.  at  844. 

343  Id.  at  842-43  (“When  a  court  reviews  an  agency’s  construction  of  the  statute  which 
it  administers,  it  is  confronted  with  two  questions.  First,  always,  is  the  question 
whether  Congress  has  directly  spoken  to  the  precise  question  at  issue.  If  the  intent 
of  Congress  is  clear,  that  is  the  end  of  the  matter;  for  the  court,  as  well  as  the  agency, 
must  give  effect  to  the  unambiguously  expressed  intent  of  Congress.  If, 
however,  *  *  *  the  statute  is  silent  or  ambiguous  with  respect  to  the  specific  issue, 
the  question  for  the  court  is  whether  the  agency’s  answer  is  based  on  a  permissible 
construction  of  the  statute.”). 

344  In  the  third  variety,  the  agency,  in  applying  the  statute,  acts  consistently  with  the 
statute’s  general  terms  but,  within  its  range  of  discretion,  reaches  a  result  indicated 
by  the  legislative  history.  So  long  as  the  agency  follows  the  language  of  the  statute, 
it  is  not  improper  for  it  to  reach  a  result  suggested  by  a  committee  member.  The 
wisdom  of  such  a  choice  will,  of  course,  depend  upon  the  particular  case. 
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Legislative  history  may  be  used,  by  agencies  just  as  by  the  courts, 
only  when  the  most  plausible  meaning  of  statutory  language  is  not 
apparent  after  examining  it  in  the  context  of  the  entire  statute. 
Ordinarily,  there  is  no  question  as  to  the  meaning  of  the  general 
language  contained  in  the  statute  administered  by  the  agency;  the  only 
question  is  how  the  agency  is  to  apply  that  language — in  other  words, 
how  it  is  to  exercise  its  judgment  in  a  specific  situation  based  upon  that 
language.  Since  there  is  no  question  about  the  most  plausible  meaning, 
the  reason  for  looking  to  the  legislative  history  is  absent. 

Center  for  Auto  Safety  v.  Peck  345  is  illustrative.  That  case  involved  a 
challenge  to  a  change  in  the  minimum  standard  for  automobile  bumpers  by 
the  National  Highway  Traffic  Safety  Administration  (NHTSA)  from  an 
impact  speed  of  5.0  MPH  to  2.5  MPH.  After  concluding  that  the 
NHTSA’s  reduction  in  the  impact  standard  was  not  arbitrary  or  capricious 
under  the  requirements  of  the  National  Traffic  and  Motor  Vehicle  Safety 
Act  of  1966, 346  the  court  turned  to  the  requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  of  1972. 347  Under  §  102(b)(1)  of  that 
statute,348  NHTSA,  by  delegation  from  the  Secretary  of  Transportation, 
must  promulgate  a  standard  that  seeks  to  obtain  the  “maximum  feasible 
reduction  of  costs  to  the  public  and  to  the  consumer”  by  taking  into 
account  four  enumerated  considerations:  costs  and  benefits,  effect  on 
insurance  and  legal  costs,  savings  of  consumer  time  and  convenience,  and 
health  and  safety.  The  original  5.0  MPH  standard  was  stricter  than 
required  by  the  agency’s  cost-benefit  analysis  (which  supported  a  2.5  MPH 
standard  349)  and  was  chosen  largely  because  of  statements  in  the  statute’s 
legislative  history.350 

Needless  to  say,  several  of  the  petitioners  challenging  the  2.5  MPH 
standard  argued  that  this  legislative  history  was  binding  on  NHTSA. 


345  751  F.2d  1336  (D.C.  Cir.  1985). 

346  Pub.  L.  No.  89-563,  80  Stat.  718  (1966)  (codified  as  amended  at  15  U.S.C. 
§§  1381-1431  (1982)). 

347  Pub.  L.  No.  92-513,  86  Stat.  947  (1972)  (codified  as  amended  at  15  U.S.C. 
§§  1901-91  (1982)). 

348  15  U.S.C.  §  1912(b)(1)  (1982). 

349  751  F.2d  at  1340.  ' 

350  Id.  Among  those  statements  were  the  following:  “[I]t  is  [the  committee  members  ] 

belief  .  .  .  that  the  Department  of  Transportation  is  going  to  promulgate  standards 

eventually  which  will  be  set  in  excess  of  5  miles  per  hour.”  Id.  at  1350  (quoting  118 
Cong.  Rec.  18229  (1972)  (statement  of  Rep.  Danielson)).  “[I]n  the  committee  there 
was  a  consensus  that  we  were  talking  of  a  5  mile  an  hour  standard.  We  did  not  teel 
it  desirable  to  freeze  that  into  the  statute,  but  rather  [wanted]  to  make  clear  our 
intent  and  acquaint  the  Secretary  with  that  intent.  Id.  at  1351  (quoting  118  Cong. 
Rec.  18222  (1972)  (statement  of  Rep.  Moss))  (bracketed  word  inserted  by  court). 
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The  court  rejected  that  argument  as  “luminescently  invalid,”  stating  that 
ongress  does  not  act,  and  cannot  legally  bind,  through  its  intent  and 
expectation  as  such,  whether  individually  or  collectively  expressed,  but 
only  through  the  laws  that  it  enacts.  Thus,  the  only  intent  or  expectation 
o  Congress  pertinent  to  our  task  is  its  intent  regarding  the  meaning  of 
statutory  language  or  its  expectation  regarding  the  manner  in  which  that 
language  will  be  interpreted.”  351 

In  this  case,  there  was  no  question  about  the  meaning  of  the 
general  statutory  language;  the  issue  was  whether  the  NHTSA  had  acted 
arbitrarily  or  capriciously  within  the  bounds  established  by  the  clear 
language  of  the  statute.  While  the  agency  had  broad  discretion  to  act 
within  the  statute  s  guidelines,  and  while  the  agency’s  actions  were 
neither  patently  within  nor  patently  without  the  guidelines,  the  court 
properly  recognized  the  distinction  between  the  interpretation  and  the 
application  of  the  governing  statute.  Because  the  case  turned  on  an 
application  of  the  statute,  it  would  be  “absurd”  and  “lawless”  to  give 
legal  effect  to  the  statements  in  the  legislative  history  relating  “not  to 
the  meaning  of  the  statute,  but  to  the  manner  in  which  a  legally 
unconstrained  agent  of  the  Executive  will  behave  under  it.”  352 

The  District  of  Columbia  Circuit  has  also  used  this  analysis  in  the 
second  category  of  case,  in  which  an  agency  followed  the  legislative 
history  instead  of  the  statute.  The  statutory  provision  in  International 
Bhd.  of  Electrical  Workers  v.  NLRB ,353  was  §  9  of  the  National  Labor 
Relations  Act,354  which  gives  the  National  Labor  Relations  Board  355 
broad  discretion  in  determining  the  “unit  appropriate  for  the  purposes 
of  collective  bargaining”  in  each  case  so  as  to  “assure  to  employees  the 
fullest  freedom  in  exercising  the  rights  guaranteed  by  this 
subchapter.”  356  The  Act  otherwise  provides  few  standards  by  which  the 
NLRB  is  to  make  its  determination.  The  NLRB  traditionally  used  the 
“community-of-interest”  test,  looking  to  the  extent  to  which  the 
employees’  interests  were  similar.  In  1974,  Congress  amended  the  Act  to 
cover  non-profit  health  care  institutions,  without  changing  the  statutory 
directive  to  the  NLRB  regarding  its  determination  of  the  appropriate 
bargaining  units. 

During  the  consideration  of  the  1974  amendments,  a  Senate 


351  Id.  at  1351. 

352  Id. 

353  814  F.2d  697  (D.C.  Cir.  1987). 

354  29  U.S.C.  §  159  (1982). 

355  Technically,  the  NLRB  is  a  so-called  independent  agency,  but  in  the  fulfillment  of  its 
statutory  mandate  under  §  9,  the  NLRB  acts  just  like  an  executive  agency. 

356  29  U.S.C.  §  159. 
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subcommittee  rejected  a  proposal  by  Senator  Taft  to  limit  the  number  of 
bargaining  units  in  non-profit  health  care  institutions  to  four  in  the 
absence  of  an  agreement  to  the  contrary  by  the  union  and  employer.357 
Nevertheless,  despite  the  failure  to  modify  the  statutory  standards,  the 
Senate  report  on  the  amendments  stated  that  the  NLRB  should  give 
“|d]ue  consideration”  to  preventing  the  “proliferation  of  bargaining 
units  in  the  health  care  industry.”  358  Senator  Taft  himself  stated  that, 
although  his  approach  had  not  been  adopted  in  committee,  “report 
language  was  agreed  upon  to  stress”  to  the  Board  “the  necessity”  of 
limiting  the  number  of  health  care  bargaining  units.359 

The  IBEW  case  was  an  appeal  from  an  NLRB  determination 
adopting  a  “disparity-of-interest”  test  for  deciding  whether  a  bargaining 
unit  was  appropriate.  This  new  test  required  a  showing  that  there  were 
‘“sharper  than  usual  differences  (or  “disparities”)’”  between  working 
arrangements  of  the  employees  seeking  certification  and  those  in  the 
overall  bargaining  unit.360  The  NLRB  explicitly  based  its  change  in  test 
on  the  belief  that  the  “due  consideration”  language  in  the  Senate  report, 
as  well  as  other  statements  in  the  legislative  history  manifesting  concern 
with  proliferation,  showed  that  “Congress  clearly  intended”  it  to  apply 
a  stricter  standard  in  the  health  care  field.361  In  IBEW ,  the  court 
overturned  the  NLRB’s  decision.  While  one  basis  for  the  court’s 
holding  was  questionable  (/. e. ,  that  Congress’  failure  to  amend  §  9  was 
an  implicit  approval  of  the  “community-of-interest”  test  362),  the  court 
quite  correctly  held  that  the  NLRB  was  mistaken  in  its  belief  that  the 
legislative  history  mandated  the  “disparity-of-interest  test.  [A]  com¬ 
mittee  report  may  ordinarily  be  used  to  interpret  unclear  language 
contained  in  a  statute,  [but]  cannot  serve  as  an  independent  statutory 
source  having  the  force  of  law.”  363  There  is  no  basis,  the  court 
continued,  for  adopting  “principles  gleaned  solely  from  legislative 
history  that  has  no  statutory  reference  point.”  364 


357  814  F.2d  at  701;  see  id.  at  718  (Buckley,  J.,  concurring)  (emphasizing  that  the 

rejection  of  Taft’s  proposal  was  in  committee). 

358  Id  at  701  (quoting  S.  Rep.  No.  766,  93d  Cong.,  2d  Sess.  5  (1974)). 

359  Id.  at  702  (quoting  120  Cong.  Rec.  12944  (1974)  (statement  of  Sen.  Taft)).  As  the 
court  noted,  other  congressmen  seemed  to  treat  the  report’s  language  as  merely 

admonitory.  Id. 

360  Id.  at  707  (quoting  St.  Francis  II,  271  N.L.R.B.  948,  953  (1984)). 

361  Id.  at  709  (quoting  St.  Francis  II,  271  N.L.R.B.  at  954). 

362  Id.  at  711.  See  generally  Part  III.D.,  infra. 

363  Id.  at  712  (emphasis  omitted). 

364  Id.  (emphasis  in  original).  The  court  went  on  to  explain  why,  in  any  event  the 
legislative  history  did  not  mean  what  the  NLRB  thought  it  meant.  Id.  at  13 
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Both  Center  for  Auto  Safety  and  IBEW  recognized  the  political,  as 
opposed  to  legal,  relevance  of  the  legislative  history  in  question.  To 
refuse  to  give  legal  effect  to  legislative  history  that  purports  to  narrow 
clear,  general  language  is  not  to  deprive  it  of  all  consequence.  Congress 
is  a  political  as  well  as  a  legislative  body”  and  its  pronouncements  in 
committee  reports,  whatever  their  legal  significance,  are  not  “empty 
gesture[s]”  365  or  “pointless  exercise[s].”  366  The  agency,  unconstrained 
though  it  may  be  as  a  legal  matter,  will  ignore  the  admonitions  found  in 
legislative  history  “at  [its]  budgetary  and  programmatic  peril.”  367 
Indeed,  Judge  Buckley  even  provided  anecdotal  evidence  that  the 
agencies  are  acutely  aware  of  this;  one  agency’s  counsel,  in  oral 
argument  in  a  different  case,  stated  that  the  oversight  committee’s 
report  was  binding,  not  legally,  but  “as  a  practical  matted’  adding, 
“[W]e  are  not  talking  law  school  enforcement,  legal  textbook  argu¬ 
ments;  we’re  talking  political  reality  here.”  368 

Ideally,  such  political  considerations  should  not  affect  the  consti¬ 
tutional  responsibility  of  agency  officials  to  ensure  that  the  laws  are 
faithfully  executed.  Moreover,  an  agency  that  succumbs  to  “political 
reality”  and  acts  contrary  to  the  statutory  language  risks  reversal  in 
court.  Yet  politics  sometimes  eludes  both  internal  and  external  con¬ 
straints  on  executive  behavior.  For  example,  the  court  in  IBEW  was  the 
ninth  circuit  to  consider  the  precise  issue  before  it,  but,  as  the  court  was 
careful  to  note,  the  eight  other  circuits  required  the  NLRB  to  consider 
the  admonitory  language  in  the  Senate  report  and  two  of  those  required 
it  to  adopt  the  “disparity-of-interest”  test.369 

2.  Lump-Sum  Appropriations 

Appropriations  legislation  is  a  subcategory  of  legislation  regulat¬ 
ing  the  Executive  Branch.  It  is  treated  separately  here  because  the 


365  Id.  at  715,  716  (Buckley,  J.,  concurring). 

366  Center  for  Auto  Safety,  751  F.2d  at  1351. 

367  Id.  This  report  does  not  address  the  serious  question  of  the  extent  to  which  indirect 
congressional  control  of  the  execution  of  the  laws  is  consistent  with  the  Constitu¬ 
tion’s  vesting  of  the  executive  power  in  the  President. 

368  Argument  in  Meredith  Corp.  v.  FCC,  809  F.2d  863  (D.C.  Cir.  1987),  quoted  in 
IBEW,  814  F.2d  at  716  (Buckley,  J.,  concurring).  This  view  is  apparently  common 
within  the  executive  agencies:  ‘“Administrations  come  and  go,  but  Congress  is  here 
forever’  and  the  agencies  will  still  have  to  deal  with  lawmakers  after  President 
Reagan  leaves  office  next  January.”  Reagan  Orders  Agency  Heads  to  Resist  Hill 
Push  to  Base  Regs  on  Report  Language,  Inside  the  White  House,  July  14,  1988,  at 

1,  7  (quoting  “[o]ne  source”). 

369  See  IBEW,  814  F.2d  at  704  (citing  cases). 
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appropriations  process  makes  especially  free  use  of  broad  statutory 
grants  of  discretion  to  the  Executive  Branch  with  “non-statutory” 
techniques  of  controlling  executive  action.  This  section  concerns  one 
narrow  aspect  of  appropriations,  the  “lump-sum”  appropriation,  which 
is  “stated  in  terms  of  broad  object  categories  such  as  ‘salaries  and 
expenses,’  ‘operations  and  maintenance,’  or  ‘research  and  develop¬ 
ment.’”  370  Lump-sum  appropriations  call  for  use  of  the  third  principle 
of  legislative  history  whenever  Congress  attempts  through  specifications 
in  the  legislative  history,  particularly  conference  committee  reports,  to 
control  the  executive’s  use  of  funds  that  have  been  appropriated  in  a 
lump  sum. 

Michael  Kirst  has  thoroughly  explicated  the  non-statutory  meth¬ 
ods  by  which  Congress  attempts  to  control  the  use  of  appropriated 
money.371  Kirst  has  described  the  calculated  uses  of  language  by  which 
appropriations  committee  reports  inform  executive  personnel  about 
how  insistent  the  committee  members  are  that  general  appropriations  be 
spent  in  the  manner  specified  in  the  report.  First,  “[t]he  verbs  directs 
and  ‘instructs5  are  customarily  used  in  situations  in  which  a  subcom¬ 
mittee  wishes  to  make  extra-legal  directives  obligatory.  *  *  *  [T]he 
appropriations  subcommittee  means  ‘do  it  or  else.  372  Second,  [t]he 
terms  ‘earmarks’  or  ‘specifically  deleted’  are  considered  just  as  manda¬ 
tory  as  ‘instructs’  or  ‘directs’  but  are  used  exclusively  to  control 
monetary  amounts.  These  phrases  .  .  .  permit  little,  if  any,  executive 
discretion.”  373  Third,  the  terms  “‘expects’  or  ‘urges’  are  often  em¬ 
ployed  to  influence  situations  that  inherently  require  some  measure  of 
executive  discretion,  and  hence  the  subcommittee  cannot  direct  that  a 
specific  action  be  taken.”  374  More  specifically,  “[t]he  verbs  ‘expects,’ 
‘urges,’  ‘recommends,’  ‘desires,’  and  ‘feels’  display  in  roughly  descend¬ 
ing  order  how  obligatory  a  committee  comment  is  intended  to  be.”  375 
Finally,  there  is  another  class  of  phrases— such  as  “‘it  is  the  present 
thought  of  the  committee,’  ‘the  committee  has  serious  doubts,’  or  ‘the 


370  United  States  General  Accounting  Office,  Office  of  General  Counsel,  Principles  of 
Federal  Appropriations  Law  2-26  (1982). 

371  See  generally  M  Kirst,  Government  without  Passing  Laws:  Congress  Nonstatutory 
Techniques  for  Appropriations  Control  (19691  While  the  budget  and  appropriations 
procedures  were  modified  in  1974,  Kirst’s  book  remains  an  authority  on  the  subject 
See,  e.g.,  L.  Fisher,  Constitutional  Conflicts  between  Congress  and  the  President 

120  n.66  (1985). 


372  M.  Kirst,  supra  note  371,  at  33. 

373  Id.  at  34. 

374  Id.  at  35. 

375  Id.  at  37. 
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committee  is  under  the  impression’”— that  are  viewed  as  ‘‘least  bind¬ 
ing”  by  the  appropriations  committee.376 

In  the  congressional  argot,  each  of  these  words  or  phrases  is 
intended  to  communicate  to  the  responsible  executive  officials  a  differ¬ 
ent  level  of  respect  due  the  congressional  wishes.  Each  implies  a 
different  level  of  responsibility  to  justify  a  departure  from  the  directives 
contained  in  the  report  accompanying  the  appropriations  bill.377 

Why  does  the  appropriations  committee  not  include  these  direc¬ 
tives  in  the  bill  itself?  First,  an  appropriations  bill,  under  the  rules  of 
both  houses,  may  not  contain  substantive  legislation.  Provisions 
deemed  to  represent  substantive  legislation  may  be  subject  to  challenge 
under  parliamentary  rules.  In  contrast,  non-statutory  controls  are  not 
subject  to  challenge,  because  they  are  not  part  of  the  statute.378  Second, 
some  members  of  Congress  believe  that  statutory  language  is  too  rigid 
and  cannot  be  adapted  to  all  the  situations  that  the  committee  wishes  to 
control;  since  non-statutory  directives  “can  be  disregarded  in  unforeseen 
circumstances,”  these  report  directives  allow  Congress  not  to  “freez[e] 
into  the  statute  provisions  that  are  workable  in  some  contexts  and 
unworkable  in  others.”  379  Finally,  and  this  confirms  some  of  the 
criticisms  of  legislative  history  in  general,  committee  members  realize 
that  report  directives  are  less  likely  to  attract  attention  during  floor 
debates.  Kirst  elaborates: 

One  Republican  senator  remarked,  “If  you  tuck  it  away  in  the 
report  there  is  not  much  notice  taken  of  it.  If  you  use  a 
proviso  [i.e. ,  a  directive  written  into  the  statute]  it  often  opens 
up  floor  debate  from  members  who  watch  this  sort  of  thing.” 

A  subcommittee  staff  director  stressed  that  it  is  more  difficult 
to  devise  a  technical  amendment  on  the  floor  to  offset 
complicated  nonstatutory  language  than  to  propose  elimina¬ 
tion  of  a  statutory  proviso.380 

In  short,  the  use  of  non-statutory  directives  in  the  appropriations 
process  is  a  calculated  effort  on  the  part  of  the  committee  to  control  the 
discretion  of  executive  officials  through  “extra-legal”  methods.  From 


376  Id.  37-38. 

377  According  to  Kirst,  “it  is  standard  procedure  for  [executive]  administrators  to 
‘appeal’  [to  committee  members]  what  [the  administrators]  believe  to  be  unreason¬ 
able  or  unwise  nonstatutory  recommendations.”  Id.  at  58. 

378  Id.  at  83. 

379  Id.  at  102;  see  In  re  LTV  Corp.,  55  Comp.  Gen.  307,  318  (1975). 

380  M  Kirst,  supra  note  371,  at  109.  Kirst  adds  in  a  footnote  that,  since  a  report  is  not 
legislation,  report  language  cannot  be  deleted  by  amendment  from  the  floor.  Id.  at 

109  n.67. 
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the  executive’s  perspective,  these  directives  in  the  legislative  history  are 
not  legally  binding.  In  the  words  of  the  Comptroller  General: 

It  is  a  general  principle  of  appropriations  law  that  directions 
in  committee  reports,  floor  debates  and  hearings,  or  state¬ 
ments  in  agency  budget  justifications  are  not  legally  binding 
on  an  agency  unless  they  are  incorporated,  either  expressly  or 
by  reference,  in  an  appropriation  act  itself  or  in  some  other 
statute.381 

The  broad  language  of  a  lump-sum  appropriation  establishes  the 
bounds  within  which  the  executive  officials  must  exercise  their  discre¬ 
tion.  Such  a  lump-sum  appropriation  “leaves  it  to  the  recipient  agency 
(as  a  matter  of  law,  at  least)  to  distribute  the  funds  among  some  or  all 
of  the  permissible  objects  as  it  sees  fit.”  382 

If  Congress  enacts  general  language  in  an  appropriations  bill — 
that  is,  a  lump-sum  amount  made  available  for  broadly  stated  purposes, 
rather  than  specific  amounts  earmarked  in  the  bill  for  specific 
purposes— it  cannot  properly  use  legislative  history  to  require  executive 
officials  to  apply  that  language  in  a  particular  manner.  Congress  is 
constitutionally  empowered  to  do  so  only  by  enacting  legally  binding 
rules  in  the  statute  itself,  and  not  through  the  external  expression  of  its 
“intent”  or  “expectation.”  As  the  Supreme  Court  has  stated  in 
examining  an  executive  official’s  compliance  with  a  statutory  provision 
directing  the  use  of  appropriated  funds,  “legislative  intention,  without 
more,  is  not  legislation.”  383  In  order  to  have  legal  effect,  congressional 
intent — even  in  the  appropriations  context — must  be  expressed  in 
legislative  language  that  goes  through  the  bicameral  enactment  process 
and  is  presented  to  the  President:  “The  issue  ...  is  not  how  Congress 
expected  or  intended  the  Secretary  [of  Labor]  to  behave,  but  how  it 
required  him  to  behave,  through  the  only  means  by  which  it  can  [legally] 
require  anything — the  enactment  of  legislation.’  384 


381  Response  to  Hon.  Lowell  Weicker,  Jr.,  64  Comp.  Gen.  359,  361  (1985)  (lump  sums 
appropriated  to  NIH  did  not  specify  number  of  grants  to  be  funded).  See  United 
States  v.  Board  of  Education,  621  F.  Supp.  1296,  1393  (N.D.  Ill.  1985). 

382  International  Union,  UAW  v.  Donovan,  746  F.2d  855,  861  (D.C.  Cir.  1984)  (Scalia, 
J.),  cert,  denied,  474  U.S.  825  (1985). 

383  Train  v.  City  of  New  York,  420  U.S.  35,  45  (1975). 

384  International  Union,  UAW  v.  Donovan,  746  F.2d  at  860  (emphasis  in  original);  see 
Memorandum  Op.  for  Gen.  Counsel  of  Agency  for  Int’l  Dev.,  1  Op.  Off.  Legal 
Counsel  133,  134  (1977)  (“Whatever  the  ‘firm  expectations’  of  the  conferees  might 
have  been  [regarding  the  agency’s  willingness  to  abide  by  committee  ‘vetoes’  of 
‘reprogramming’  of  funds],  their  expectations  cannot  be  read  as  if  the  [requirement] 

had  been  enacted  into  law.”). 
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A  good  example  of  this  established  principle  of  appropriations  law 
comes  from  the  continuing  resolution  signed  into  law  in  December 
1987,  which  appropriated  $31,185,000  “for  contracts  and  grants  for 
agricultural  research.”  385  The  amounts  allocated  for  “items  such  as 
cranberry  research,  blueberry  research,  .  .  .  and  the  commercializa¬ 
tion  of  wild  flowers”  about  which  President  Reagan  complained  in  his 
1988  State  of  the  Union  Address,386  appeared  only  in  the  conference 
report.387  The  President  did  not  need  the  line-item  veto  power  to 
“excise”  these  items;  they  had  no  legal  effect,  and  he  and  subordinate 
executive  officials  were  legally  free  to  disregard  them. 

The  phrase  “legally  free”  is  used  advisedly.  As  in  any  area  of 
executive-legislative  relations,  the  statements  of  intent  in  the  legislative 
history  have  a  political  force.  Members  of  Congress  correctly  under¬ 
stand  that,  as  a  political  matter,  he  who  controls  the  purse  controls 
much  of  the  execution  of  the  laws.  There  is  often  a  political  or  at  least 
a  budgetary  price  to  pay  if  executive  officials  refuse  to  accede  to 
directives  that  appear  in  the  legislative  history  even  if  not  in  the  statute: 
“They  ignore  such  expressions  of  intent  at  the  peril  of  strained  relations 
with  the  Congress.  The  Executive  branch  .  .  .  has  a  practical  duty  to 
abide  by  such  expressions.  This  duty,  however,  must  be  understood  to 
fall  short  of  a  statutory  requirement  giving  rise  to  a  legal  infraction 
where  there  is  a  failure  to  carry  out  that  duty.”  388 

3.  Judicial  Application 

Although  the  judicial  function  in  applying  the  language  of  a 
statute  in  the  course  of  deciding  a  case  or  controversy  is  quite  different 
from  the  executive  function  in  applying  statutory  language  in  the  course 
of  implementing  the  legislative  scheme  and  enforcing  the  statute,  it  is 
similar  in  an  important  respect.  Once  judges  have  ascertained  the  actual 
meaning  of  general  language,  it  is  their  duty  and  responsibility  to  apply 
the  statute  to  the  specific  facts  before  them  in  accordance  with  that 
actual  meaning,  but  they  are  not  required  to  apply  the  statute  in 

385  Rural  Development,  Agriculture,  and  Related  Agencies  Appropriations  Act,  Pub.  L. 
No.  100-202,  Title  I,  “Cooperative  State  Research  Service,”  101  Stat.  1329-322, 
1329-328  (1988). 

386  Address  before  a  Joint  Session  of  the  Congress  on  the  State  of  the  Union  (Jan.  25, 
1988)  reprinted  in  24  Weekly  Comp.  Pres.  Doc.  85,  87  (Feb.  1,  1988). 

387  133  Cong.  Rec.  HI 2776  (daily  ed.  Dec.  21,  1987,  Part  III)  (reprinting  H.R.  Rep.  No. 
498,  100th  Cong.,  1st  Sess.)  (listing  amounts  earmarked  for  numerous  specified 
projects  that  the  lump-sum  appropriation  was  to  be  used  for). 

388  In  re  LTV  Corp.,  55  Comp.  Gen.  at  325-26. 
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accordance  with  the  “intent”  expressed,  in  the  legislative  history,  even  if 
a  statement  in  the  legislative  history  purports  to  give  an  answei  on  the 

precise  facts  of  the  pending  case. 

Consider  the  copyright  statute  giving  the  copyright  holder  the 
exclusive  right  to  perform  the  work  publicly  for  profit  it  it  be  a  musical 
composition  and  for  the  purpose  of  public  performance  for  profit.”  389 
When  a  dispute  arose  over  whether  a  radio  broadcast  was  a  public 
performance  for  profit;’  390  the  court  properly  held  that  it  was,  even 
though  radio  had  not  been  developed  at  the  time  the  law  was  enacted: 
“[T]he  statute  may  be  applied  to  new  situations  not  anticipated  by 
Congress,  if,  fairly  construed,  such  situations  come  within  its  intent  and 
meaning.”  391  Thus,  the  lack  of  any  legislative  intent  concerning  the 
specific  facts  of  the  case— indeed,  the  impossibility  of  such  intent— did 
not  preclude  application  of  the  statute  to  those  facts. 

But  suppose  the  history  of  radio  had  been  different  and  radio  had 
been  in  existence  in  1909,  when  the  statute  was  enacted.  Suppose,  further, 
that  the  following  had  appeared  in  the  Senate  report  on  the  bill:  “The 
Committee  does  not  consider  a  radio  broadcast  to  be  a  ‘public  perfor¬ 
mance  for  profit.’  Some  members  of  the  Committee  thought  otherwise  but 
have  agreed  that  separate  legislation  will  be  introduced  in  the  future 
regarding  the  radio  broadcast  of  copyrighted  works.”  In  this  hypothetical 
case  the  result  should  nevertheless  be  the  same  as  in  the  actual  case.  The 
Senate  Committee  sent  the  bill  to  the  floor  with  the  provision  drafted  in 
broad,  general  language  and  containing  no  limitation.  Rather  than  limiting 
the  statutory  language,  the  Committee  put  a  gloss  on  that  language  in  an 
extra-statutory  source,  a  gloss  affecting  not  so  much  the  meaning  of  the 
language  as  the  way  in  which  that  language  was  to  be  applied  in  a  specific 
case.  While  it  may  be  plausibly  argued  that  it  was  the  “intent”  of  Congress, 
or  at  least  of  the  Senate  committee  having  jurisdiction  over  the  bill,  that  the 
statute  not  apply  to  radio  broadcasts,  that  extra-statutory  intent  should  not 
control  the  judicial  act  of  applying  the  statute  to  specific  ^cts.  The  Sixth 
Circuit’s  reasoning  in  the  actual  case  would  still  be  appropriate  in  our 

hypothetical  case:  , 

A  performance,  in  our  judgment,  is  no  less  public  because  the 

listeners  are  unable  to  communicate  with  one  another,  or  are 


S^TSarch  4,  1909,  ch.  320,  §  1(e),  35  Slat.  1075.  In  the  .976  overhaul  of  the 
copyright  laws,  Congress  eliminated  the  “for  profit”  requirement,  17  U.S.C.  §  1% 
(1982),  and  defined  “publicly”  in  such  a  way  as  to  cover  mass  electronic  transmis 


sions.  17  U.S.C.  §  101  (1982).  ■  r 

390  Jerome  H.  Remick  &  Co.  v.  American  Automobile  Accessories  Co., 

Cir.),  cert,  denied,  269  U.S.  556  (1925). 


5  F.2d  411  (6th 


391  5  F.2d  at  411. 
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not  assembled  within  an  inclosure,  or  gathered  together  in 
some  open  stadium  or  park  or  other  public  place.  Nor  can  a 
performance  ...  be  deemed  private  because  each  listener 
may  enjoy  it  alone  in  the  privacy  of  his  home.  Radio 
broadcasting  is  intended  to,  and  in  fact  does,  reach  a  very 
much  larger  number  of  the  public  at  the  moment  of  the 
rendition  than  any  other  medium  of  performance.  *  *  * 

That  ...  a  public  performance  may  be  for  profit,  though 
no  admission  fee  is  exacted  or  no  profit  actually  made,  is 
settled  ....  It  suffices  .  .  .  that  the  purpose  of  the  per¬ 
formance  be  for  profit,  and  not  eleemosynary  .  .  .  .392 
Although  reasonable  judges  might  differ  on  the  applicability  of 
the  statute  to  radio  broadcasts,  the  correctness  of  the  decision  would  not 
turn  on  whether  Congress  “intended”  its  general  language  to  exclude 
them.  When  Congress  enacted  the  Copyright  Act,  it  constrained  the 
courts  within  certain  bounds  in  their  application  of  the  phrase  “public 
performance  for  profit”  to  the  facts  of  a  given  case.  But  those  bounds 
were  made  wide— apparently  by  design— through  the  choice  of  broad, 
general  language.  If  Congress,  in  our  hypothetical  example,  wanted  to 
narrow  the  constraints  on  judicial  application  of  that  provision,  it  could 
have  chosen  narrower  language  (such  as  “performance  for  profit  in  a 
public  location”)  or  language  specifically  excepting  radio  broadcasts. 
The  former  choice  would  likely  have  resulted  in  a  decision  excluding 
radio  broadcasts,  whereas  the  latter  would  undoubtedly  have  done  so. 
Instead,  Congress,  in  our  example,  chose  not  to  narrow  the  statutory 
language  but  rather  to  express  the  sense  of  the  Senate  about  how  the 
judiciary  ought  to  perform  its  role  in  applying  that  language  when  an 
anticipated  case  arose. 

Allowing  courts  to  impose  artificial  limitations  on  general  statu¬ 
tory  language  based  on  statements  in  the  legislative  history,  far  from 
advancing  democratic  rule,  actually  hands  the  judiciary  an  open-ended 
authorization  to  ignore  the  statute  at  will.  A  classic  example  of  this  is 
the  decision  in  Church  of  the  Holy  Trinity  v.  United  States,393  a  decisiort 
that  is  almost  invariably  cited  by  judges  whenever  they  are  forced  to 
acknowledge  that  their  decisions  ignore  the  language  of  the  statute.394 


392  Id.  at  412. 

393  143  U.S.  457  (1892). 

394  See,  e.g. ,  United  Steelworkers  v.  Weber,  443  U.S.  193,  201  (1979)  (Brennan,  J.); 
National  Woodwork  Manufacturers  Ass’n  v.  NLRB,  386  US.  612,  619  (1967) 
(Brennan,  J.);  see  also  Griffin  v.  Oceanic  Contractors,  Inc. ,  458  U.S.  564,  577-78  n.  1 
(1982)  (Stevens,  J.,  dissenting);  Tennessee  Valley  Authority  v.  Hill,  437  U.S.  153,  204 
(1978)  (Powell,  J.,  dissenting). 
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In  Holy  Trinity,  the  United  States  sought  to  obtain  a  statutory  penalty 
from  a  church  that  contracted  with  an  alien  to  come  to  New  York  City 
to  enter  into  service  as  rector  and  pastor.  The  statute  made  it  unlawful 
“for  any  person,  company,  partnership,  or  corporation,  in  any  manner 
whatsoever,  to  prepay  the  transportation,  or  in  any  way  assist  or 
encourage  the  importation  or  migration,  of  any  alien  or  aliens,  any 
foreigner  or  foreigners,  into  the  United  States  .  .  .  under  contract  or 
agreement  .  .  .  made  previous  to  the  importation  or  migration  of  such 
[person  or  persons]  to  perform  labor  or  service  of  any  kind  in  the 
United  States  .  .  .  395  Conceding  the  breadth  of  this  language— 

“[n]ot  only  are  the  general  words  ‘labor’  and  ‘service  both  used,  but 
also  ...  to  them  is  added  ‘of  any  kind’”  396— the  Court  went  on  to 
argue  that  Congress  could  not  have  intended  the  statute  to  apply  to  the 
case  of  an  alien  brought  into  the  country  to  perform  religious  service. 
The  Court  appealed  to  the  equity  of  the  statute,397  as  well  as  to  various 
tidbits  of  legislative  history.  In  particular,  it  quoted  the  report  of  the 
Senate  Committee  on  Education  and  Labor: 

The  committee  [have]  report[ed]  the  bill  back  without  amend¬ 
ment,  although  there  are  certain  features  thereof  which  might 
well  be  changed  or  modified,  in  the  hope  that  the  bill  may  not 
fail  of  passage  during  the  present  session.  Especially  would 
the  committee  have  otherwise  recommended  amendments, 
substituting  for  the  expression,  “labor  and  service,  whenever 
it  occurs  in  the  body  of  the  bill,  the  words  “manual  labor  or 
“manual  service”  as  sufficiently  broad  to  accomplish  the 
purposes  of  the  bill,  and  that  such  amendments  would 
remove  objections  which  a  sharp  and  perhaps  unfriendly 
criticism  may  urge  to  the  proposed  legislation.  The  commit¬ 
tee,  however,  believing  that  the  bill  in  its  present  form  will  be 
construed  as  including  only  those  whose  labor  or  service  is 
manual  in  character,  and  being  very  desirous  that  the  bill 
become  a  law  before  the  adjournment,  have  reported  the  bill 
without  change.398 

This  report  is  a  frank  admission  by  the  Committee  that  the  bill,  as 
reported  out,  had  far  broader  applicability  than  some  senators  desired 


395  Act  of  Feb.  26,  1885,  ch.  164,  §  1,  23  Stat.  332. 

396  us  at  458. 

397  143  U.S.  at  459-62.  “It  is  a  familiar  rule  that  a  thing  may  be  within  the  letter  of  the 
statute  and  yet  not  within  the  statute,  because  not  within  its  spirit  nor  within  the 
intention  of  its  makers.”  Id.  at  459.  For  a  brief  discussion  of  the  equity  of  a 

statute,”  see  note  280,  supra. 

398  143  U.S.  at  464-65  (quoting  15  Cong.  Rec.  6059  (1884)). 
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but  that  the  broad  language  was  purposely  being  retained  because  time 
was  running  short.399  The  Court  therefore  drew  precisely  the  wrong 
inference  from  the  Committee’s  statement;  rather  than  supporting  a 
narrowing  of  the  broad  statutory  language,  the  statement  was  fully 
consistent  with  the  obvious  application  of  the  statute  to  the  “impor¬ 
tation”  of  the  rector  since  it  showed  that  the  Senate  supporters  of  the 
bill  were  painfully  aware  that  the  language  was  as  broad  as  the  Court 
conceded  it  to  be.  As  always,  Congress  could  have  narrowed  the 
language  of  the  statute;  here,  the  members  of  the  committee  knew 
exactly  how  to  do  so.  Their  decision  to  do  so  in  the  legislative  history 
cannot  constrain  the  Court  in  the  application  of  the  statute’s  unquali¬ 
fied  and  broad  language. 

A  final  example  is  roughly  analogous  to  the  executive  agency  cases 
because  it  involves  a  statute  conferring  explicit  discretion  upon  federal 
district  judges.  The  statute  in  United  States  v.  Taylor  400  was  a  provision 
of  the  Speedy  Trial  Act.  That  Act  established  a  70-day  limit  for  the 
commencement  of  a  criminal  trial  following  the  filing  and  making 
public  of  the  indictment.401  The  70-day  period  could  be  extended  by 
excluding  certain  delays.402  In  Taylor,  the  defendant’s  trial  was  sched¬ 
uled  to  begin  the  day  before  the  70-day  period  expired.  The  defendant 
failed  to  appear,  and  a  bench  warrant  was  issued  for  his  arrest.  That 
arrest  was  effected  approximately  2-1/2  months  later.  Because  of 
certain  additional  delays  in  bringing  the  defendant  back  for  trial 
following  his  arrest,  the  district  court  held  that  the  Government  had 
violated  the  Speedy  Trial  Act.  Citing  the  circumstances  surrounding 
those  delays  and  finding  that  “the  administration  of  the  [Act]  and  of 
justice  would  be  seriously  impaired  if  the  court  were  not  to  respond 
sternly  to  the  instant  violation,”  403  the  district  court  dismissed  the 
indictment  with  prejudice.  The  Ninth  Circuit  affirmed,  although  one 
judge  dissented  as  to  dismissal  with  prejudice.  In  the  Supreme  Court, 
the  propriety  of  dismissal  with  prejudice  was  the  only  issue,  and  the 
Court  reversed. 

The  relevant  provision  of  the  Speedy  Trial  Act  requires  dismissal  of 
an  indictment  for  failure  of  the  Government  to  comply  with  the  70-day 
trial-commencement  rule,  but  it  confers  discretion  on  the  trial  judge  as 
to  the  remedy.  In  pertinent  part,  it  provides  the  following  guidance: 

399  The  constraint  of  time  is,  incidentally,  an  important  check  on  the  legislature  imposed 
by  the  Constitution.  See  Easterbrook,  Statutes’  Domains,  supra  note  56,  at  548. 

400  108  S.  Ct.  2413  (1988). 

401  18  U.S.C.  §  3161(c). 

402  18  U.S.C.  §  3161(h). 

403  108  S.  Ct.  at  2416  (quoting  district  court  opinion). 
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In  determining  whether  to  dismiss  the  case  with  or  without 
prejudice,  the  court  shall  consider,  among  others,  each  of  the 
following  factors:  the  seriousness  of  the  offense;  the  facts  and 
circumstances  of  the  case  which  led  to  the  dismissal;  and  the 
impact  of  a  reprosecution  on  the  administration  of  this 
chapter  and  on  the  administration  of  justice.404 
The  Court  criticized  the  district  court’s  analysis  of  the  second  and  third 
enumerated  factors,405  but  the  significant  portion  of  the  Court’s 
opinion  concerned  the  district  court’s  failure  to  take  into  account  the 

lack  of  prejudice  to  the  defendant. 

The  Court  observed  that  the  statute  clearly  required  consideration  of 
the  three  enumerated  factors  but  added  that,  since  Congress  had  used 
“somewhat  broad  and  open-ended  language’,’  the  Court  would  have  to 
examine  the  legislative  history.406  It  found  in  the  debate  on  the  House  floor 
proof  that  Congress  had  “intended”  prejudice  to  the  defendant  to  be  a 
relevant  but  not  dispositive  factor  for  a  district  court’s  consideration. 
Congress  had  reached  a  compromise;  it  had  recognized  the  relevance  of 
prejudice  as  a  factor  by  “ establish [ing]  [it]  through  ‘legislative  history  40 
but  had  declined  to  include  it  as  a  factor  in  the  text  of  the  statute  for  fear 

that  district  courts  would  view  it  as  dispositive.408  ^ 

In  a  partial  concurrence,  Justice  Scalia  disputed  the  majority  s 
reliance  on  the  House  debates.  He  argued  that  the  text  of  the  statute  was 
“so  utterly  clear”  that  prejudice  to  the  defendant  was  one  of  me 
“among  other []”  factors  but  not  a  dispositive  factor  that  there  was  “no 
justification  for  resort  to  the  legislative  history.”  409  If  the  legislative 
history  had  contained  nothing  but  statements  that  dismissal  with 
prejudice  was  appropriate  only  if  the  defendant  was  harmed  or, 
conversely,  that  harm  to  the  defendant  could  not  be  considered  at  all, 
clearly  those  statements  could  not  control:  “Where  we  are  not  prepared 
to  be  governed  by  what  the  legislative  history  says— to  take,  as  it  were, 
the  bad  with  the  good— we  should  not  look  to  the  legislative  history  at 
all.  This  text  is  eminently  clear,  and  we  should  leave  it  at  that. 

Court  should  not  “perpetuate]  the  view  that  legislative  history  can  alter 
the  meaning  of  even  a  clear  statutory  provision”;  411  nor  should  it  make 


404  1  8  U.S.C.  §  3162(a)(2). 

405  1  08  S.  Ct.  at  2420-22. 

406  Id.  at  2417-18. 

407  Id.  at  2418. 

408  Id. 

409  Id.  at  2423  (Scalia,  J.,  concurring  in  part). 

410  Id.  at  2424. 

411  Id.  (emphasis  in  original). 
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it  easy  for  congressmen  to  “be  sure  of  obtaining  a  particular  result  in 
this  Court  without  making  that  result  apparent  on  the  face  of  the  bill 
which  both  Houses  consider  and  vote  upon,  which  the  President 
approves,  and  which,  if  it  becomes  law,  the  people  must  obey.”  412 

The  issue  in  Taylor ,  then,  was  not  what  the  statute  meant,  because 
that  was  abundantly  clear— three  enumerated  factors  had  to  be  consid¬ 
ered,  “others”  could  be  if  relevant,  and  none  was  dispositive.  The 
meaning  of  the  provision  (including  the  phrase  “among  others”)  was 
quite  plain,  even  though  it  did  not  specify  which  other  factors  the  court 
could  consider.  The  real  issue  was  one  of  applying  the  statute  in  the 
particular  case.  Based  upon  the  statutory  command,  the  district  court 
had  to  evaluate  the  enumerated  factors  on  the  facts  of  the  pending  case 
and  to  decide  whether  the  facts  called  for  consideration  of  any  other 
relevant  factors  as  part  of  the  overall  mix.  The  court’s  decision  not  to 
consider  prejudice  to  the  defendant  may  have  represented  an  abuse  of 
discretion,  because  the  court  had  statutory  authority  to  consider  it  as  a 
factor  militating  in  favor  of  dismissal  without  prejudice,  and  because  a 
compelling  justification  could  be  made  for  its  consideration.  But  the 
district  court’s  decision  cannot  be  criticized  as  contrary  to  the  statute 
simply  because  the  legislative  history  called  for  consideration  of  preju¬ 
dice  to  the  defendant.  Congress  has  no  power  to  enact  subsidiary  rules 
of  law  through  legislative  history.  By  its  choice  of  statutory  language, 
Congress  left  it  to  the  courts  to  consider  and  justify  other  factors  in  a 
particular  case.  Some  may  argue  that  this  is  not  a  wise  method  of 
legislating,  but  the  language  of  the  statute  leaves  little  doubt  that  this  is 
precisely  what  Congress  did. 

If  the  analysis  in  this  section  is  correct,  has  the  door  been  opened 
wide  to  judicial  legislation?  The  answer  must  be  no.  The  enactment  of 
legislation  in  broad,  general  language  does  leave  the  courts  less  con¬ 
strained  in  applying  the  law  of  the  statute  to  the  facts  of  a  specific  case. 
But  so  long  as  the  courts  attempt,  in  good  faith,  to  justify  their 
application  of  the  actual  meaning  of  broad,  general  language  to  the 
facts  of  a  case,  they  are  properly  exercising  the  judicial  power  of  the 
United  States. 

While  judicial  error  is  sometimes  a  product  of  poor  reasoning  or 
even  bad  faith,  some  surprising  judicial  decisions  are  the  inevitable 
result  of  the  normal  legislative  process.  Congress  has  the  power  to 
constrain  the  courts  within  narrow  bounds  by  the  simple  expedient  of 
narrowing  the  statutory  language  or  otherwise  qualifying  it.  In  Holy 
Trinity,  the  Senate  committee  knew  it  could  have  narrowed  the  language 


412  Id. 
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by  specifying  “manual”  labor  or  services,  but  it  chose  not  to  do  so. 
Similarly,  in  the  Taylor  case,  House  members  knew  they  could  have 
required  consideration  of  prejudice  to  the  defendant  by  adding  that 
factor  to  the  statute  along  with  the  three  specifically  enumerated 
factors;  apparently,  there  were  not  enough  votes  to  do  so.  Instead,  they 
effectively  left  the  matter  to  the  courts  by  using  the  general  language 
“among  others.” 

“Judicial  legislation;’  properly  understood,  occurs  when  the  courts 
rewrite  statutory  language,  impose  their  own  general  rules,  or  fill  in 
statutory  gaps  by  adding  to  the  statute’s  rules  in  the  absence  of  positive 
authority  from  the  lawmaking  branches.  All  of  these  exceed  the  judicial 
power;  the  application  of  general  legislative  language  to  the  specific 
facts  of  a  case  does  not.  It  is  the  last  version  of  judicial  legislation— the 
unauthorized  filling  in  of  statutory  gaps — that  is  discussed  in  the  next 

section. 

F.  Principle  4:  Statutory  “Gaps” 

“Yes,  Dave  Bresnahan  is,  or  was,  the  infamous  potato 
man ,  the  minor  league  catcher  who  attempted  to  pick  an 
opposing  runner  off  third  base  by  using  a  potato  instead  of  a 
ball.  For  his  ingenuity,  he  got  fired.  *  *  *  ‘[W]e  were  some¬ 
thing  like  27  games  out  of  first  place,  and  we  were  all  just 
waiting  for  the  season  to  end.  Vd  been  thinking  about  it  for 
some  time,  and  Fd  checked  the  rule  book.  If  a  pitcher  throws 
an  object  other  than  a  baseball,  it’s  a  balk.  But  it  doesn  t  say 
anything  about  a  catcher,  and  that’s  what  I  am— or  was.’” 

Bob  Verdi  413 

In  analyzing  the  problem  of  statutory  gaps,  this  section  considers 
what  a  gap  is  and  what  it  is  not.  It  then  discusses  the  judicial  function 
in  a  case  in  which  there  is  a  statutory  gap.  It  concludes  with  the  fourth 
basic  principle  of  legislative  history-that  legislative  history  does  not 
provide  authority  for  courts  to  fill  in  statutory  gaps. 

1.  What  is  a  “Gap”? 

The  concept  of  statutory  “gaps”  derives  from  the  uncontroversial 
recognition  that  most  laws  are  not  designed  to  regulate  all  possible 

413  Verdi,  Sports  Person  of  the  Year:  This  Spud’s  for  You,  The  Sporting  News,  Jan.  11, 
1988,  at  7,  col.  1. 
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situations,  and  that  some  laws  that  are  designed  to  do  so  in  fact  do  not. 

hat  is  some  laws  intentionally  leave  gaps  as  part  of  the  legislative 
plan,  whereas  some  laws  inadvertently  leave  gaps  by  failing  to  provide 
for  certain  sets  of  facts. 

In  a  sense,  a  gap  is  the  converse  of  general  language.  When 
statutory  language  is  general,  its  meaning  typically  is  clear  and  a  judge 
may  apply  that  meaning  to  the  facts  of  the  pending  case,  even  if  those 
facts  were  not  within  the  contemplation  of  Congress  in  enacting  the 
statute.  In  contrast,  when  there  is  a  gap,  there  is  no  statutory  language 
to  apply  at  all,  even  though  Congress  may  have  specifically  intended  to 
cover  the  case.  Often,  the  statutory  language  that  deals  with  a  similar 
class  of  cases  has  a  meaning  that  is  too  narrow  to  be  applied  in  the 
pending  case.  Such  a  statute  affirmatively  authorizes  neither  the 
analogous  result  nor  its  opposite;  it  provides  no  answer  at  all.  A  gap, 
then,  is  simply  a  hole  in  the  statute,  whether  intentional  or  inadvertent. 
It  is  a  place  where  the  statute  does  not  deal  with  a  particular  class  of 
cases. 

For  example,  a  statute  imposed  a  tax  upon  “tickets  or  cards  of 
admission  to  theaters,  operas,  and  other  places  of  amusement,  sold  at 
news  stands,  hotels,  and  places  other  than  the  ticket  offices  of  such 
theaters,  operas,  or  other  places  of  amusement,”  in  an  amount  to  be 
computed  as  a  percentage  of  the  excess  of  the  sale  price  over  the 
“established  price  .  .  .  at  [the]  ticket  office.”  414  “Sales”  of  tickets  to 
stockholders’  boxes  took  place  only  by  individual  arrangement  between 
a  stockholder  and  another  person.  Because  those  tickets  were  never  on 
sale  at  any  ticket  office,  they  had  no  “established  price.”  Thus,  even  if 
Congress  may  have  intended  to  tax  all  sales  of  tickets,  as  the  government 
claimed,  the  tickets  to  stockholders’  boxes  came  within  a  gap  in  the 
statute.  The  terms  of  the  statute,  although  covering  similar  transactions, 
were  drafted  too  narrowly  to  apply  to  such  tickets.  Since  the  quoted 
provision  did  not  apply,  and  since  no  other  provision  had  a  sufficiently 
broad  meaning,  there  was  no  law  to  be  applied.  In  a  tax  case,  of  course, 
the  consequence  of  having  no  law  to  apply  is  that  the  taxpayer  wins.'415 
A  victory  for  the  taxpayer  either  maintains  or  restores  the  status  quo 
(i.e.,  non-taxation). 

As  another  example,  a  statute  gave  the  federal  courts  jurisdiction 
to  try  charges  of  manslaughter  if  committed  “upon  the  high  seas.”  416 


414  See  Iselin  v.  United  States,  270  U.S.  245  (1926). 

415  The  opposite  is  true  if  there  is  a  broad  rule  imposing  a  tax  and  the  taxpayer  comes 
within  a  gap  in  a  statutory  exception  to  the  broad  rule. 

4,6  See  United  States  v.  Wiltberger,  18  U.S.  (5  Wheat.)  76  (1820). 
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A  seaman  was  tried  for  manslaughter  committed  on  board  an  American 
ship  35  miles  above  the  mouth  of  the  Tigris  River  in  the  empire  of 
China.  Since  the  meaning  of  the  term  “high  seas”  did  not  cover  a 
narrow  river  in  the  interior  of  a  country,  the  statute  had  a  gap.  There 
was  no  law  to  be  applied,  even  though  the  conduct  was  otherwise 
identical  with  that  proscribed  by  the  statute.  In  a  criminal  case,  as  in  a 
tax  case,  the  individual  wins  when  there  is  no  law  to  apply;  federal 
criminal  jurisdiction  extends  no  further  than  authorized  by  statute. 

As  a  final  example.  Title  VII  of  the  Civil  Rights  Act  of  1964 
proscribes  certain  practices  by  employers  predicated  upon  an  intent  to 
discriminate  against  an  individual  on  the  basis  of  race,  color,  religion, 
sex,  or  national  origin.417  Since  a  professional  corporation  engaged  in 
the*  practice  of  law  is  not  the  employer  of  its  shareholders  within  the 
definition  of  “employer”  in  §  701(b)  of  Title  VII,418  there  is  a  gap,  and 
Title  VII  provides  no  answer  to  disputes  over  relationships  among  such 
shareholders.419  Those  relationships  are  left  to  private  contractual 
arrangements,  subject  to  the  requirements  of  other  laws.  To  take  this 
point  several  steps  further,  Title  VII  does  not  even  purport  to  deal  with 
business  decisions  unrelated  to  employment,  such  as  when  to  make 
shipments  to  the  Tuscaloosa  office  of  a  customer  or  whether  to  seek 
financing  from  the  National  Bank  of  Oshkosh.  Those  business  deci¬ 
sions,  therefore,  come  within  the  enormous  “gap”  in  this  limited- 
purpose  statute.  Title  VII  would  provide  no  answer  in  a  dispute  over 
such  decisions,  nor  would  any  other  known  federal  statute;  those 
decisions  are  left  entirely  to  private  choice.  The  employer  may  enter  into 
such  contractual  arrangements  as  he  chooses,  not  because  Title  VII  or 
any  other  federal  statute  so  provides,  but  because  no  statute  prohibits 

him  from  doing  so.  .  ,  ,  .  .  , 

Statutes  containing  gaps  must  be  distinguished  from  those  that 

merely  appear  to  contain  them.  The  latter  are  those  statutes  with 
language  and  context  strong  enough  to  imply  a  meaning  that  is  not 
expressly  stated.  For  example,  the  language  of  a  statute  in  context  may 
occasionally  imply  that  an  individual  has  the  right  to  bring  a  private 
action  under  the  statute  although  that  right  is  not  spelled  out  explicitly. 


417  Pub.  L.  No.  88-352,  §  701  et  seq.  (codified  as  amended  at  42  U.S.C.  §  2000e  et  seq. 

418  ilfus'c  §  2000e(b);  cf  EEOC  v.  Dowd  &  Dowd,  Ltd.,  736  F.2d  1177  (7th  Cir. 
1984)  (professional  corporation  shareholders  are  not  “employees”  of  corporation 

within  meaning  of  §  701(f),  42  U.S.C.  §  2000e(f)). 

419  Cf.  Hishon  v.  King  4  Spalding.  467  U.S.  69.  79  (,984)  (Powell,  J„  concurring) 
(relationship  among  law  firm  partners  cannot  be  characterized  as  an  employment 

relationship). 
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What  would  at  first  appear  to  be  a  gap  is  not,  because  the  implications 
ot  the  statutory  language  are  so  strong  that  the  language  on  the  books 
means  what  it  does  not  explicitly  say.420 

2.  The  Judicial  Function  in  a  “Gap”  Case 

When  confronted  with  a  statutory  gap,  a  judge  has  no  statutory 
language  to  apply.  Whether  or  not  the  judge  believes  that  Congress 
intended  to  cover  every  case  with  the  statute,  the  existence  of  a  gap  is 
proof  that  it  has  in  fact  not  done  so.  Therefore,  absent  an  implied 
statutory  meaning— which  is  excluded  from  the  definition  of  a  gap— the 
judge  has  no  legal  authority  to  apply  the  statute  to  the  particular  case. 
He  must  leave  the  pre-legislative  status  quo. 

This  is,  of  course,  not  the  conventional  wisdom  on  the  subject.421 
The  adherents  of  the  conventional  view  typically  start  by  quoting 
Justice  Holmes: 

The  Legislature  has  the  power  to  decide  what  the  policy  of  the 
law  shall  be,  and  if  it  has  intimated  its  will,  however 
indirectly,  that  will  should  be  recognized  and  obeyed.  The 
major  premise  of  the  conclusion  expressed  in  a  statute,  the 
change  of  policy  that  induces  the  enactment,  may  not  be  set 
out  in  terms,  but  it  is  not  an  adequate  discharge  of  duty  for 
courts  to  say:  We  see  what  you  are  driving  at,  but  you  have 
not  said  it,  and  therefore  we  shall  go  on  as  before.422 
Judge  Mikva  has  used  this  argument  as  proof  that  judges  cannot 
say,  “We  pass.”  423  They  cannot  insist  upon  “calling  a  statute  as 
Congress  writes  it.  There  are  very  few  statutes  which  on  their  face  clearly 
express  what  Congress  intended.”  424 

The  German  legal  philosopher  Gustav  Radbruch  had  this  to  say: 
The  judge  may  not  advise  the  parties  who  seek  justice  that  the 
legal  issues  involved  in  their  dispute  are  unanswerable  because 
the  applicable  statute  fails  to  provide  for  it  or  because  its 
terms  are  contradictory  or  obscure.  Whether  express  or 
implied,  the  terms  of  a  famous  provision  of  the  French  Civil 


420  See  generally  Part  III.E.,  infra. 

421  See,  e.g..  Note,  A  Decade  of  Legislative  History,  supra  note  226,  at  1423;  R. 
Dickerson,  supra  note  7,  at  14. 

422  Johnson  v.  United  States,  163  F.  30,  32  (1st  Cir.  1908)  (per  Holmes,  Circuit  Justice) 
(schedule  of  assets  filed  by  a  bankrupt  was  a  “pleading  of  a  party”). 

423  Mikva,  A  Reply,  supra  note  17,  at  382. 

424  Id.  at  383. 
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Code  (1804)  are  in  force  everywhere:  “A  judge  who  refuses  to 
enter  judgment  on  the  pretext  of  the  silence,  obscurity  or 
inadequacy  of  the  statute  is  subject  to  prosecution  for  a 
denial  of  justice.”  425 

One  particularly  interesting  argument  for  judicial  gap-filling  is 
that  of  Judge  Posner.  His  argument  is  actually  directed  at  hopelessly 
unclear  statutes,  but  it  applies  even  more  to  gaps.  Posner  makes  an 
analogy  between  a  judge  and  a  platoon  commander  who  is  blocked  by 
an  enemy  pillbox,  and  he  posits  the  following  “garbled  [battlefield] 
communication”:  “Go  — ”  426  He  argues  that,  since  the  goal  is  clear 
to  get  by  the  enemy  pillbox — the  commander  should  choose  any  of  the 
apparent  means  of  reaching  that  goal.427  For  field  commanders,  this  is 
questionable  enough,428  but  for  judges,  it  amounts  to  a  broad  license. 

Posner’s  “Go  — ”  is  roughly  equivalent  to  a  statute  that  provides: 
“It  shall  be  unlawful  to  — Patently,  such  a  statute  would  be  so  unclear 
as  to  be  unenforceable.  But  even  if  it  were  clear  that  the  context  was 
employment  discrimination,  for  example,  no  judge  could  take  this  as 
authority  to  do  whatever  he  deemed  appropriate  to  combat  such 
discrimination.  Posner,  however,  insists  that  a  judge  cannot  decline  to 
act  since  he  is  a  part  of  the  “enterprise  of  governing  the  United 
States”;  429  the  judge  must  decide  “what  outcome  will  best  advance  the 
program  or  enterprise  set  on  foot  by  the  enactment.  430 

By  asserting  that  the  judge  is  part  of  the  enterprise  of  governing 
the  country,  Posner  adverts  to  the  critical  issue  of  power.  Judges  have  no 
constitutional  power  to  fill  in  gaps,  because  that  is  a  legislative,  not  a 
judicial  function.  Filling  in  a  gap  is  neither  the  interpretation  nor  the 
application  of  a  statute.  A  gap  is  a  legislative  void,  a  place  where  there 
is  no  legislation  at  all,  and  to  fill  that  void  is  to  exercise  the  power  of 
legislation.  Under  the  Constitution,  all  legislative  power  is  vested  in  the 
Congress.  The  judicial  power  in  Article  III  is  essentially  a  jurisdictional 


425 

426 

427 

428 


G.  Radbruch,  Einfuehrung  in  die  Rechtswissenschaft  (K.  Zweigert  rev.  9th  ed.  1952), 
translated  and  excerpted  in  H.  Hart  &  A.  Sacks,  supra  note  57,  at  1408-09. 

See  generally  Posner,  supra  note  8. 

Id.  at  189.  , 

The  order  “Go  — ”  could  be  a  garbled  form  of  many  orders  other  than  ‘Go  past  the 

pillbox  by  doing  ‘X.’”  The  order  might  be  “Go,  but  not  before  2200  hours”;  or  “Go 
when  1  give  you  the  command”;  or  “Go  home;  the  enemy  has  surrendered”;  or  even 
“Go  and  sin  no  more.”  It  is  doubtful  that  any  context  could  supply  enough  of  the 
absent  meaning  that  a  commander  would  be  prudent  in  “Go”-ing  without  further 


orders. 

429  Id.  at  190. 

430  Id.  at  191. 
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power  to  hear  cases  and  controversies  and  not  a  power  to  legislate,  even 
if  in  apparent  furtherance  of  the  statutory  goal.431 

Professor  Steven  Smith  has  argued  that  courts  have  a  duty  to 
decide  a  case  even  if  there  is  no  applicable  rule  of  decision.432  He 
believes  this  follows  from  Chief  Justice  Marshall’s  statement  in  Cohens 
v.  Virginia  that  “[w]e  must  decide  [a  case]  if  it  be  brought  before 
us.”  433  But  a  judge  can  decide  a  case  by  holding  that  a  party  has  not 
pointed  to  an  applicable  legislative  rule  of  decision  to  support  judgment 
in  his  favor.  Smith  argues  that  a  judicial  dismissal  of  the  action  for  lack 
of  a  legislative  rule  of  decision  is  as  much  an  act  of  lawmaking  as  the 
formulation  of  a  judicial  rule  of  decision.434  This  bootstraps  a  nonde¬ 
cision  into  a  decision,  and  it  incorrectly  asserts  a  statutory  “law  of  the 
excluded  middle” — that  is,  that  conduct  is  either  prohibited  or  permit¬ 
ted  by  a  statute.  In  fact,  most  conduct  is  neither;  if  it  is  permitted,  that 
ordinarily  is  not  because  the  statute  so  provides  but  rather  because  the 
statute  does  not  affirmatively  prohibit  it.  And  what  of  the  need  to 
further  the  overarching  statutory  purpose?  The  answer  is  that  the  terms 
of  the  statute  are  the  means  by  which  that  purpose  is  to  be  implemented, 
and  if  there  is  a  gap,  that  gap  must  be  understood  as  a  limitation  on  the 
acceptable  means  of  carrying  out  the  statutory  purpose.435 

In  short,  courts  do  not  have  an  inherent  power  to  give  “more  in  the 
same  vein.”  436  Nor  can  any  such  power  be  predicated  upon  the 
legislative  will.  In  the  federal  system  of  delegated  powers,  Congress 
could  not  claim  to  supply  rules  of  decision  for  every  dispute;  inevitably, 
“[s]ome  things  remain  in  the  private  domain.”  437  One  is  necessarily 
forced  to  recognize  that  “on  some  questions  there  is  no  law.”  438 

Finally,  as  Judge  Easterbrook  has  shown,  filling  in  statutory  gaps 
circumvents  an  important  constitutional  check  on  the  legislature— the 


431  See  generally  Office  of  Legal  Policy,  Guidelines  on  Constitutional  Litigation  62-65 
(1988).  Cf  Cannon  v.  University  of  Chicago,  441  U.S.  677,  742-43  (Powell,  J., 
dissenting)  (suggesting  that  implication  of  private  rights  of  action  not  contained  in 
statute  unconstitutionally  “allows  the  Judicial  Branch  to  assume  policymaking 
authority  vested  by  the  Constitution  in  the  Legislative  Branch”). 

432  Smith,  Courts,  Creativity,  and  the  Duty  to  Decide  a  Case,  1985  U.  Ill.  L.  Rev.  573, 

580. 

433  19  U.S.  (6  Wheat.)  264,  404  (1821).  The  Court  was  discussing  only  whether  it  could 
decline,  on  prudential  grounds,  to  hear  a  criminal  appeal  from  a  state  court  that  was 
within  the  Court’s  appellate  jurisdiction. 

434  Id.  at  585-86. 

435  See  text  accompanying  notes  292-94,  supra. 

436  See  Easterbrook,  Statutes’  Domains,  supra  note  56,  at  541. 

437  Easterbrook,  Legal  Interpretation,  supra  note  62,  at  93. 

438  Id. 
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limitation  of  time.  Congress,  like  any  legislature,  has  a  fixed  period  ot 
time  within  which  it  can  meet  to  enact  legislation.  When  time  runs  out, 
the  session  must  come  to  an  end,  and  the  legislature’s  power  is 
terminated.  Often,  a  gap  represents  a  problem  that  the  legislature  was 
unable  to  solve  because  of  a  lack  of  time.  This  failure  to  solve  the 
problem  has  consequences:  “What  the  legislature  did  not  solve,  the 
executive  did  not  address.  What  was  not  presented  for  veto  is  no 
law.”  439  Judges  have  no  authority  to  extend  the  term  of  the  legislature 
by  providing  a  post  hoc  solution  to  those  problems. 

3.  Legislative  History  May  Not  Be  Used  to  Fill  “Gaps” 

It  follows  from  the  previous  discussion  that  legislative  history  may 
not  be  used  as  a  means  of  filling  in  statutory  gaps.  Legislative  history 
may  be  used  only  in  ascertaining  the  meaning  of  statutory  language. 
Since  a  gap  is  a  place  where  the  statute  has  no  relevant  language,  and 
therefore  no  meaning  that  can  apply,  legislative  history  should  not  be 
used  to  provide  that  meaning.440  The  use  of  legislative  history  to  fill  in 
a  gap  creates  a  new  statutory  rule  of  decision  out  of  intrinsically 
non-statutory  materials. 

In  Commissioner  v.  Acker, 441  for  example,  one  subsection  ol  a  statute 
provided  a  penalty  for  failure  to  file  a  declaration  of  estimated  tax,  and 
another  subsection  provided  that  “[i]f  80  per  centum  of  the  tax  [as 
computed]  .  .  .  exceeds  the  estimated  tax’,’  a  penalty  would  be  imposed 
based  on  the  amount  by  which  the  tax  due  exceeded  the  estimated  tax.442 
When  the  taxpayer  failed  to  file  a  declaration,  the  Commissioner  imposed 
a  penalty  not  only  under  the  first  subsection  for  failure  to  file  but  also 
under  the  second  subsection  for  substantial  underestimate,  pursuant  to  a 
regulation  stating  that  if  no  estimated  tax  was  filed,  the  statutory  penalty 
would  be  computed  as  if  the  estimated  tax  were  zero.443 

The  Court  held  that  the  second  subsection  of  the  statute  did  not 
provide  for  the  case  in  which  no  declaration  was  filed  and  that  the 

439  Id.  at  88;  see  Easterbrook,  Statutes’  Domains,  supra  note  56,  at  548-49. 

440  See  Puerto  Rico  Dept,  of  Consumer  Affairs  v.  Isla  Petroleum  Corp.,  108  S.  Ct. 
1350,  1354  (1988)  (Scalia,  J.)  (repeal  of  power  to  issue  pre-emptive  regulations 
regarding  allocation  and  pricing  of  petroleum  products  did  not  create  affirmative 
“intent”  to  prescribe  free  market  in  those  products)  (“There  is  no  text  here  ...  to 
which  expressions  of  pre-emptive  intent  in  legislative  history  might  plausibly 

attach.”). 

441  361  U.S.  87  (1959). 

442  26  U.S.C.  §  294(d)(2)  (1952),  quoted  in  Commissioner  v.  Acker,  361  U.S.  at  88-89. 

443  361  U.S.  at  89. 
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regulation  was  accordingly  invalid.  The  dissent  maintained  that  the 
legislative  history  supported  the  penalty,  arguing  that  “Congress  can  be 
the  glossator  of  the  words  it  legislatively  uses  either  by  writing  its  desired 
meaning,  however  odd,  into  the  text  of  its  enactment,  or  by  a 
contemporaneously  authoritative  explanation  accompanying  a 
statute.  444  The  dissent  believed  that  language  in  the  Senate  report  and 
the  conference  report  was  controlling:  “In  the  event  of  a  failure  to  file 
any  declaration  where  one  is  due,  the  amount  of  the  estimated  tax  for 
the  purposes  of  this  provision  will  be  zero.”  445 

The  dissent’s  explanation  demonstrates  how  tempting  it  may  be  to 
rely  on  the  legislative  history  when  it  seems  to  provide  an  answer. 
Indeed,  a  judge  who  accepts  Judge  Posner’s  approach  might  succumb 
to  the  temptation:  “The  platoon  commander  will  ask  himself,  if  he  is  a 
responsible  officer:  what  would  the  company  commander  have  wanted 
me  to  do  if  communications  failed?  Judges  should  ask  themselves  the 
same  type  of  question  when  the  ‘orders’  they  receive  from  the  framers  of 
statutes  ...  are  unclear  .  .  .  .”  446  When  judges  use  legislative  his¬ 
tory  to  fill  statutory  gaps,  however,  they  are  not  acting  in  a  judicial 
capacity.  They  are  “breaking  new  legislative  ground”  447  and  are 
creating  rules  of  decision  that  at  least  some  legislators  may  have  wished 
to  enact  but  did  not  or  could  not  succeed  in  enacting.  These  rules  of 
decision  did  not  survive  the  sometimes  difficult  process  of  obtaining 
bicameral  approval,  and  the  President  was  never  given  a  chance  to  pass 
upon  them.  In  sum,  it  is  legislation  without  the  salutary  benefits  of  the 
enactment  process. 

III.  Selected  Problems  of  Legislative  History 

A.  Public  History 

“The  law  as  it  passed  is  the  will  of  the  majority  of  both 
houses,  and  the  only  mode  in  which  that  will  is  spoken  is  in  the 
act  itself;  and  we  must  gather  their  intention  from  the  language 
there  used,  comparing  it,  when  any  ambiguity  exists,  with  the 
laws  upon  the  same  subject,  and  looking,  if  necessary,  to  the 
public  history  of  the  times  in  which  it  was  passed.  ” 

Roger  B.  Thney  448 


444  Id.  at  94  (Frankfurter,  J.,  dissenting). 

445  See  id.  at  95. 

446  Posner,  supra  note  8,  at  190. 

447  R.  Dickerson,  supra  note  7,  at  169  (approving  practice  of  filling  gaps). 

448  Aldridge  v.  Williams,  44  U.S.  (3  How.)  9,  24  (1845). 
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The  historical  and  political  circumstances  preceding  and  surround¬ 
ing  the  enactment  of  a  statute  will  sometimes  add  color  or  context  to  the 
language  used  in  the  statute  and  thereby  clarify  its  meaning.  This 
“public  history”  properly  may  be  used  in  the  ascertainment  of  a 
statute’s  actual  meaning. 

Use  of  public  history  d^tes  back  to  Lord  Coke’s  opinion  in 
Heydon’s  Case,449  in  which  the  court  looked  to  the  “mischief  and  defect 
for  which  the  common  law  did  not  provide”  in  order  to  understand  the 
“remedy  the  Parliament  hath  resolved  and  appointed  to  cure  the  disease 
of  the  commonwealth.”  450  Whatever  the  merits  of  its  application  in  the 
original  case,451  the  principle  that  the  interpreter  of  a  statute  ought  to 
understand  the  “mischief  and  defect”  in  the  law  and  the  legislative 
“remedy”  is  unassailable.  For  example,  in  Preston  v.  Browder,452  the 
Court  considered  a  North  Carolina  law  that  provided  that  entries  may 
be  made  in  the  several  counties  of  the  state  of  all  lands  therein,  not 
previously  granted,  and  “which  have  accrued,  or  shall  accrue,  to  this 
state  by  treaty  or  conquest.”  The  Court  examined  the  historical 
circumstances  leading  to  this  1777  law,  particularly  the  hostilities  with 
Indians  in  North  Carolina  culminating  in  a  treaty  shortly  before  the 
law’s  enactment  that  established  certain  boundaries  with  the  Indians.  In 
light  of  that  history,  the  limiting  language  about  lands  accruing  to  the 
state  by  treaty  or  conquest  meant  that  lands  on  the  Indian  side  of  the 
1777  treaty  boundary  were  not  subject  to  entry  taking:  “However  broad 
and  extensive  the  words  of  the  act  may  be,  authorizing  the  entry  takers 
of  any  county  to  receive  claims  for  any  lands  lying  in  such  county,  under 
certain  restrictions,  yet,  from  the  whole  context  of  the  act,  the  legislative 
intention,  to  prohibit  and  restrict  entries  from  being  made  on  lands 
reserved  for  Indian  tribes,  may  be  discerned.”  453 

The  skeptic  may  ask  why  it  is  necessary  to  examine  this  public 
history  when  the  language  of  the  statute  seems  clear  in  itself.  Land 
within  the  state  limits  that  has  been  reserved  to  Indians  under  a  treaty 
has  not  “accrued  to  the  state  by  treaty  or  conquest,”  and  land  outside 
the  state  limits  that  so  accrues  to  the  state  is  not  covered  by  the  statute. 
The  answer  to  the  skeptic  is  that  the  public  history  serves  in  this  case  to 
reinforce  inferentially  the  original  meaning— the  meaning  that  the 
Janguage  had  to  the  original  audience — by  indicating  that  a  North 


449  76  Eng.  Rep.  637  (Ex.  1584). 

450  Id.  at  638. 

451  See  generally  LaRue,  Statutory  Interpretation:  Lord  Coke  Revisited,  48  U.  Pitt.  L. 
Rev.  733  (1987). 

452  14  U.S.  (1  Wheat.)  115  (1816). 

453  Id.  at  123  (emphasis  in  original). 
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Carolinian  reading  the  statute  in  1777  would  instantly  understand  the 
language  to  refer  only  to  Indian  lands  accruing  to  the  state. 

Another  example  involves  the  so-called  Hostage  Act,454  originally 
enacted  in  1868,  which  provided  that  “if  [imprisonment  of  a  citizen  of 
the  United  States  by  a  foreign  government]  appears  to  [the  President]  to 
be  wrongful  and  in  violation  of  the  rights  of  American  citizenship,’’  the 
President  must  try  to  obtain  the  release  of  those  citizens  by  means  short 
of  acts  of  war.  In  Dames  &  Moore  v.  Regan,455  the  Court  examined  this 
Act  as  a  possible  source  of  presidential  authority  to  suspend  claims 
against  Iran  in  American  courts.  Ultimately,  it  rejected  the  Act  in  favor 
of  a  different  source  of  authority,  but,  in  analyzing  the  background  of 
the  Act,  it  noted  that  in  1868  certain  countries  were  refusing  to  recognize 
the  citizenship  of  naturalized  Americans  traveling  abroad  and  were 
repatriating  them  involuntarily.456  That  background,  the  Court  stated, 
“explains  the  reference  in  the  Act  to  imprisonment  ‘in  violation  of  the 
rights  of  American  citizenship.’”  457 

The  use  of  public  history  in  this  manner  in  Dames  &  Moore  is 
valid.  The  phrase  “in  violation  of  the  rights  of  American  citizenship”  is 
unclear  in  our  modern  understanding;  it  appears  to  connote  violations 
of  the  Bill  of  Rights.  By  explaining  the  public  history  of  the 
enactment — by  understanding  its  external  context— the  Court  was  able 
to  show  that  the  phrase  “rights  of  American  citizenship”  was  originally 
synonymous  with  the  right  to  become  an  American  citizen  and  to 
renounce  one’s  former  citizenship. 

Harold  Hyman  has  noted  the  “common  concern  among  historians 
and  some  law  academics  about  limitations  exhibited  by  lawyers  and  judges 
who  themselves  attempt  to  be  legal  historians.”  458  The  use  of  public 
history,  especially  when  prompted  by  a  statutory  dispute  in  litigation,  is 
inherently  subject  to  abuse,  and  the  potential  for  abuse  is  compounded  by 
the  tendency  to  use  irrelevant  history.  For  these  reasons,  it  is  essential  to 
justify  the  use  of  public  history  by  explaining  carefully  how  the  history  is 
relevant  to  an  understanding  of  the  meaning  of  the  statutory  language. 


454  22  U.S.C.  §  1732  (1982).  The  name  may  have  been  given  to  the  statute  over  a  century 
after  its  enactment.  See  Dames  &  Moore  v.  Regan,  453  U.S.  654,  675  &  n.7  (1981). 

455  453  U.S.  654  (1981). 

456  Id.  at  676. 


457  Id. 

458  Hyman,  Federalism:  Legal  Fiction  and  Historical  Artifact?,  1987  B.Y.U.L.  Rev.  905, 
908.  For  example,  “John  T.  Noonan,  Jr.,  .  .  .  agreed  that  ‘lawyers  and  judges  are 
poor  historians’  because  they  predetermine  the  past  in  order  to  reach  certain 
conclusions.”  Id.  (quoting  J.  Noonan,  Persons  and  Masks  of  the  Law.  Cardozo, 
Holmes,  Jefferson,  and  Wythe  as  Makers  of  the  Masks  .57  (1976)). 
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B.  Rejection  of  Language  during  Enactment  Process 

“ There  are  many  reasons  for  saying  no.  ” 

Reed  Dickerson  459 

The  rejection  of  language  by  a  committee,  a  house,  or  a  conference 
committee  is  sometimes  interpreted  as  evidence  of  an  intent  to  reject  the 
substance  of  the  language.  In  such  instances  a  court  declines  to  give  an 
interpretation  to  the  enacted  statute  that  would  have  the  same  effect  as  the 
rejected  language.  As  the  Supreme  Court  has  explained,  “[i]f  we  adopted 
the  construction  taken  below,  we  would  be  reading  into  the  Act  by 
implication  what  the  Legislature  seemingly  rejected.”  460  This  reasoning 
has  an  air  of  inevitability  about  it,  but  it  somewhat  overstates  the  case. 

Rejecting  language  and  enacting  language  to  the  contrary  are  two 
distinct  legislative  acts.  The  latter  is  legislation  in  the  constitutional 
sense,  a  bicameral  act  presented  to  the  President.  The  former,  while 
indisputably  an  affirmative  act,  is  nevertheless  a  form  of  congressional 
inaction  and  lacks  status  as  law.  Its  relevance  to  interpretation  depends, 
entirely  upon  whether  it  implies  something  about  the  meaning  of  the 
language  that  was  ultimately  enacted. 

The  temptation  is  to  view  the  rejection  of  proposed  language  as  an 
“indication]  that  the  legislature  does  not  intend  the  bill  to  include  the 
provisions  embodied  in  the  rejected  amendment.”  461  This  view  wrongly 
focuses  on  the  intent  of  Congress  instead  of  the  meaning  of  the 
language  that  was  enacted.  But  even  on  its  own  terms,  it  is  a  problematic 
approach.  Rejection  of  proposed  language  does  not  necessarily  imply 
an  intent  to  reject  its  substance.462  Language  may  be  rejected  because  it 
is  perceived  to  be  superfluous  and  potentially  damaging  to  the  prospects 
for  passage  of  the  bill.  If  the  perception  that  it  is  superfluous  is  correct, 
the  actual  meaning  of  the  statute  is  the  same  without  the  language  as  it 
is  with  it;  rejection  of  that  language  cannot  imply  that  the  enacted 
statute  should  be  interpreted  to  mean  something  different. 

Language  also  may  be  rejected  because  members  of  Congress 
believe  it  is  poorly  drafted  and  likely  to  be  misinterpreted,  or  because 


459  R.  Dickerson,  supra  note  7,  at  160. 

460  Alaska  v.  American  Can  Co.,  358  U.S.  224,  227  (1959). 

461  2A  J.  Sutherland,  supra  note  70,  §  48.18,  at  341. 

462  This  is  especially  true  when  the  language  is  rejected  in  committee  and  the  whole 
house  of  Congress  never  has  an  opportunity  to  vote  on  it.  See  IBEW  v.  NLRB,  814 
F.2d  at  718  (Buckley,  J.,  concurring)  (“Formally,  the  question  is  the  proper  weight  to 
be  accorded  legislative  proposals  that  do  not  reach  Congress.  The  answer  should  be 
self-evident.”). 
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they  want  it  to  be  made  a  part  of  separate  legislation,  or  because  of  any 
number  of  personal  considerations.  Rejection  is  doubtful  evidence  of 
the  legislative  intent,  let  alone  the  meaning  of  the  statute  as  enacted.  “It 
is  a  delicate  business,’’  Justice  Holmes  observed,  “to  base  speculations 
about  the  purposes  or  construction  of  a  statute  upon  the  vicissitudes  of 
its  passage.”  463 

That  it  is  a  delicate  business  is  illustrated  by  the  decision  in 
Gemsco,  Inc.  v.  Walling ,464  In  Gemsco,  the  Court  held  that  the 
Administrator  of  the  Wage  and  Hour  Division  of  the  Department  of 
Labor  had  the  authority  under  §  8(f)  of  the  Fair  Labor  Standards  Act 
to  prohibit  industrial  homework  in  the  embroideries  industry  in  order  to 
make  effective  his  minimum  wage  order  for  that  industry.  Section  8(0 
provided  in  pertinent  part  that  “[ojrders  issued  under  this  section 
.  .  .  shall  contain  such  terms  and  conditions  as  the  Administrator 
finds  necessary  to  carry  out  the  purposes  of  such  orders,  to  prevent  the 
circumvention  or  evasion  thereof,  and  to  safeguard  the  minimum  wage 
rates  established  therein.”  465  The  company  argued  that  orders  relating 
to  homework  were  excluded  from  the  Administrator’s  authority  under 
that  section.  One  argument  was  based  upon  Congress’  rejection  of  a 
parenthetical  phrase  in  an  earlier  version  of  that  section,  a  phrase  that 
in  final  form  read:  “(including  the  restriction  or  prohibition  of  indus¬ 
trial  home  work  or  such  other  acts  or  practices  and  such  requirements 
as  the  keeping  of  records,  labeling,  periodic  reporting  and  posting  of 
orders  and  schedules).”  466  The  Court  took  great  pains  to  explain  how 
the  history  of  that  parenthetical  phrase  showed  that  Congress  did  not 
intend  to  reject  the  authority  that  it  specifically  enumerated,467  but  the 
simple  answer  is  that  the  enacted  language  of  §  8(0  was  broad  and  gave 
only  general  guidance  in  the  exercise  of  the  Administrator’s  discretion. 
The  rejection  of  a  phrase  listing  examples  of  a  broad  authority  cannot 
be  understood  to  exclude  those  examples;  in  order  to  carve  a  limitation 
out  of  the  broad  authority,  Congress  would  have  had  to  make  an  explicit 
exclusion  in  the  statute  itself. 

Cases  in  which  there  was  a  simultaneous  or  nearly  simultaneous 
substitution  of  different  language  are  somewhat  different;  there,  the 
interpreter  of  the  statute  can  at  least  compare  the  rejected  language  with 
language  chosen  in  its  place.  While  members  of  Congress  may  have  had 

463  Pine  Hill  Coal  Co.  v.  United  States,  259  U.S.  191,  196  (1922). 

464  3  24  U.S.  244  (1945).  .  , .  _  _ 

465  Fair  Labor  Standards  Act  of  1938,  §  8(0,  52  Slat.  1064  (current  version  at  29  U.S.C. 

§  208(e)). 

466  324  U.S.  at  261  n.26. 

467  Id.  at  263-65. 
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many  of  the  same  reasons  for  rejecting  the  earlier  language,  indepen¬ 
dent  of  any  disagreement  with  its  substance,  and  while  the  adopted 
language  may  actually  have  substantially  the  same  meaning  as  the 
rejected  language,  a  comparison  of  the  rejected  language  with  the 
enacted  language  may  serve  to  point  out  implications  of  the  enacted 
language  that  might  otherwise  go  unnoticed.  Thus,  the  interpreter 
should  draw  inferences  not  from  the  fact  of  rejection  ot  the  proposed 
language  but  from  the  meaning  of  the  statute  with  the  adopted 
language,  as  informed  by  comparison  with  the  rejected  language.468 

C.  Statements  by  Opponents 

“When  the  [RICO]  provisions  of  the  Organized  Crime 
Act  of  1970  came  up  for  floor  debate,  I  expressed  my 
opposition  in  hyperbolic  terms,  parading  one  horrible  exam¬ 
ple  after  another  before  the  House.  Since  the  managers  had 
the  number  of  votes  needed  for  passage,  and  I  was  speaking 
mostly  to  an  empty  House,  they  did  not  even  bother  to 
answer  me.  My  remarks  have  been  used  ever  since  as 
legislative  history  to  prove  the  broad  scope  of  RICO.  ” 

Abner  Mikva  469 

Statements  made  by  opponents  of  legislation  have  traditionally 
been  looked  upon  with  disdain:  “The  fears  and  doubts  of  the  opposi¬ 
tion  are  no  authoritative  guide  to  the  construction  of  legislation.  It  is 
the  sponsors  that  we  look  to  when  the  meaning  of  the  statutory  words 
is  in  doubt.”  470  This  disdain  reveals  more  than  a  reflexive  unease  about 
the  use  of  statements  made  in  the  heat  of  debate.  Statements  made  by 
opponents  are  particularly  problematic  when  the  professed  goal  of 
interpretation  is  to  find  the  legislative  intent. 

First,  the  reliability  of  opponents’  statements  to  express  the 
majority  intent  is  questionable.471  This  question  of  reliability  remains, 

468  See,~^g7,  INS  v.  Cardoza-Fonseca,  480  U.S.  421,  441-42  (1987)  (rejection  of  Senate 
provision  curtailing  Attorney  General’s  discretion  in  granting  asylum  to  those  whose 
life  or  freedom  would  be  threatened  by  return,  in  favor  of  House  provision 
authorizing  Attorney  General  to  grant  asylum  to  any  refugee  confirmed  apparent 

distinction  in  statutory  language). 

469  Mikva,  Reading  and  Writing  Statutes,  supra  note  200,  at  632. 

470  Schwegmann  Bros.  v.  Calvert  Corp.,  341  U.S.  384,  394-95  (1951). 

471  However,  as  the  example  of  the  Senate  vote  on  the  hypothetical  bill  to  prohibit 
vehicles  from  the  Mall  showed,  see  text  accompanying  notes  37-40,  supra,  some 
opponents  may  have  the  same  intent  as  a  portion  of  the  majority,  and  it  may  be 
necessary  to  add  their  “intent”  votes  if  a  majority  is  to  be  had. 
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even  if  the  majority  does  not  respond  to  those  statements.472  As 
Representative  Mikva  discovered  in  the  case  of  RICO,  when  passage  is 
certain  few  supporters  of  the  bill  may  even  bother  to  show  up  for 
debate.  Second,  opponents  have  different  motives  for  explaining  their 
views  at  different  times  in  the  enactment  process.  If  there  is  a  chance  of 
defeating  a  proposed  amendment  or  the  entire  bill,  the  opponents  have 
an  incentive  to  misstate  the  meaning  of  the  language  and  to  exaggerate 
the  ill  effects  of  the  bill.  Once  the  opponents  fail  to  kill  the  legislation 
with  amendments  or  other  tactics  and  realize  that  it  will  be  approved, 
some  opponents  will  switch  their  vote  or  temper  their  opposition  for 
political  reasons.  This  group  of  legislators  then  has  an  incentive  to  play 
down  the  ill  effects  of  the  bill  in  the  hope  that  their  comments  will 
encourage  a  narrow  interpretation.473 

Most  of  the  difficulty  with  statements  made  by  opponents  is  the 
result  of  a  process  of  interpretation  that  looks  to  legislative  intent  rather 
than  actual  meaning.  As  explained  earlier,474  when  judges  examine  the 
legislative  history  in  the  course  of  ascertaining  actual  meaning,  as  they 
do  when  they  cannot  otherwise  understand  the  most  plausible  meaning 
of  the  statutory  language,  they  look  primarily  to  the  linguistic  usage 
reflected  in  that  history.  The  question  for  them  is  not  whether  a 
particular  statement  indicates  the  intent  of  Congress  but  whether  the 
statement  shows  the  ordinary  usage  of  the  relevant  language.  Thus,  in 
general,  it  is  not  important  whether  the  language  is  used  by  a  proponent 
or  an  opponent  of  the  statute,  so  long  as  the  statement  sheds  light  on 
the  actual  meaning  of  the  statutory  language. 


D.  Legislative  Acquiescence 

“[CJongress  has  a  wonderful  power  that  only  judges  and 
lawyers  know  about.  Congress  has  a  power  to  keep 
silent.  *  *  *  Of  course  when  congress  keeps  silent,  it  takes 


472  There  is  some  authority  holding  that  the  failure  to  respond  was  evidence  that  the 
majority  agreed  with  the  opponents  on  the  particular  point.  See,  e.g.,  Arizona  v. 
California,  373  U.S.  546,  583  n.85  (1963);  2A  J.  Sutherland,  supra  note  70,  §  48.15, 
at  337. 

473  Cf  Wasby,  supra  note  34,  at  269  (discussing  reliance  on  votes  of  legislators  on 
portions  of  a  bill).  It  may  well  be  that  proponents  of  a  bill  also  have  different 
motives  at  different  stages  of  the  enactment  process.  When  trying  to  secure  a  voting 
majority,  they  may  minimize  the  effect  of  a  bill.  Once  the  bill  is  certain  to  be  passed, 
however,  they  may  emphasize  its  breadth  in  an  effort  to  convince  the  courts  to  give 

it  a  broad  reading. 

474  See  text  accompanying  notes  316-18,  supra. 
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an  expert  to  know  what  it  means.  But  the  judges  are  experts. 

They  say  that  congress  by  keeping  silent  sometimes  means 
that  it  is  keeping  silent  and  sometimes  means  that  it  is 
speaking.  ” 

Thomas  Reed  Powell 475 

“We  are  asked  to  think  of  the  legislature  as  omnipotent 
and  omnicompetent — aware  like  the  Almighty  of  every  leaf 
that  falls  and  able  to  prevent  it  from  falling  if  it  wishes  to  do 
so,  so  that  if  the  leaf  does  fall  it  must  be  because  the 
legislature  has  so  directed,  even  though  the  legislature  has 
failed  to  comply  with  the  constitutional  requirements  for  the 
enactment  of  bills,  and  by  the  same  token  has  failed  to  apply 
its  collective  mind  to  the  problem.  ” 

Henry  M.  Hart  476 

The  following  resolution  was  introduced  in  the  California  legisla¬ 
ture  in  1951:  “The  failure  of  the  Legislature  to  enact  any  bill  or  other 
measure  shall  not  be  considered  as  any  indication  whatsoever  of  any 
legislative  intent  whatsoever.’’  477  This  was  plainly  an  effort  to  overturn 
the  judge-made  doctrine  of  “legislative  acquiescence!’  which  holds  that 
a  legislature’s  failure  to  overturn  a  judicial  or  administrative  interpre¬ 
tation  of  a  statute  is  evidence  of  an  intent  to  adopt  that  interpretation. 
The  resolution  failed  to  pass.  Did  the  California  legislature’s  failure  to 
enact  the  resolution  mean  that  it  intended  to  adopt  the  doctrine  of 
legislative  acquiescence?  The  question  answers  itself. 

There  are  in  practice  two  principal  versions  of  the  doctrine  of 
legislative  acquiescence.  The  first  is  that,  by  failing  to  overturn  judicial 
or  administrative  interpretations  of  statutory  provisions,  Congress 
adopts  those  interpretations  and  makes  them  law,  whether  or  not  they 
were  correct  as  an  original  matter.478  The  second  version  is  that,  by  not 
explicitly  repealing  or  amending  provisions  that  have  been  interpreted 
incorrectly,  later  legislation  on  the  same  subject  can  be  read  as  adopting 

475  Powell,  The  Still  Small  Voice  of  the  Commerce  Clause ,  in  3  Selected  Essays  on 
Constitutional  Law  931,  932  (Ass’n  of  American  Law  Schools  1938),  quoted  in 
Tribe,  Toward  a  Syntax  of  the  Unsaid:  Construing  the  Sounds  of  Congressional  and 
Constitutional  Silence,  57  Ind.  L.J.  515,  522  (1982). 

476  Hart,  Comment,  in  Legal  Institutions  Today  and  Tomorrow  47  (M.  Paulsen  ed. 

1959). 

477  See  F.  Newman  &  S.  Surrey,  Legislation:  Cases  and  Materials  659  n.22  (1955). 

478  Failure  to  overturn  an  interpretation  includes  failing  even  to  consider  the  matter, 
considering  but  rejecting  legislation  designed  to  overturn  the  interpretation,  and 
everything  in  between. 
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those  interpretations.  Both  of  these  versions  are  improper,  although  the 
second  requires  a  qualification. 

The  first  version  of  legislative  acquiescence,  relying  as  it  does  on  a 
failure  to  legislate,  profoundly  misunderstands  the  enactment  process  of 
Article  I,  §  7  of  the  Constitution  and  the  political  theory  on  which  it 
was  based.479  But  even  purely  as  a  matter  of  statutory  interpretation,  the 
theory  of  legislative  acquiescence  is  mistaken,  inasmuch  as  it  searches 
for  a  form  of  legislative  intent  that  has  no  connection  whatever  with 
statutory  meaning. 

To  appreciate  this  point,  one  must  consider  the  interpretive  issue 
chronologically.  First,  there  is  a  statutory  provision.  Second,  a  court  or 
agency  interprets  the  provision.  Third,  Congress  fails  to  overturn  the 
judicial  or  administrative  interpretation.  Fourth,  a  court  holds  that 
Congress  has  acquiesced  in  the  interpretation.  This  fourth  step  is  an 
effort  to  ascertain  the  intent  of  Congress  based  on  the  third  step,  which 
is  all  that  has  occurred  since  the  statutory  language  was  interpreted  in 
the  second  step;  that  is,  the  fourth  step  seeks  to  interpret  something  that 
is  not  a  statute  at  all  and  never  even  led  to  the  enactment  of  a  statute. 
This  attempt  to  ascertain  Congress’  intent  through  the  interpretation  of 
events  having  nothing  to  do  with  statutory  enactment  is  particularly 
misguided  because  it  looks  for  the  intent  of  subsequent  Congresses 
rather  than  the  Congress  that  enacted  the  statute.480 

Even  if  the  problem  of  chronology  could  be  brushed  aside, 
legislative  acquiescence  also  ignores  the  fact  that  congressional  silence  is 
at  best  ambiguous  evidence  of  intent.  For  one  thing,  Congress  is 
institutionally  incapable  of  monitoring  the  decisions  made  under 
federal  statutes  and  is  completely  unaware  of  many  of  those 
decisions.481  For  another,  as  Justice  Scalia  has  argued,  there  are  many 


479  See  generally  text  accompanying  notes  100-24,  supra. 

480  See  Consumer  Product  Safety  Comm  ’n  v.  GTE  Sylvania,  Inc.  ,447  U.S.  102,  117-18 
(1980)  (citing  United  States  v.  Price ,  361  U.S.  304,  313  (I960)).  “(T]he  views  of  a 
subsequent  Congress  form  a  hazardous  basis  for  inferring  the  intent  of  an  earlier 
one.”  Consumer  Product  Safety  Comm’n,  447  U.S.  at  1 17.  See  Oscar  Mayer  &  Co. 
v.  Evans,  441  U.S.  750,  758  (1979)  (committee  report  from  later  session  is  of  no 
moment  even  though  subsequent  legislation  passed);  Central  Machinery  Co.  v. 
Arizona  State  Tax  Comm’n,  448  U.S.  160,  166  (1980)  (statutes  must  be  interpreted 
‘‘in  light  of  the  intent  of  the  Congress  that  enacted  them”). 

481  Mikva,  Reading  and  Writing  Statutes,  supra  note  200,  at  630  (“Approximately  44% 
of 'the  Members  of  Congress  are  lawyers.  *  *  *  Unfortunately,  when  they  take  their 
oath  of  office  they  mostly  abandon  the  lawyers’  pastimes:  no  more  reading  of  advance 
sheets  or  law  reviews  or  trade  journals,  no  more  Aristotelian  discussions  about  legal 
theory  and  judicial  opinions.  The  law-relaied  articles  in  Congressional  Quarterly,  The 
National  Journal,  and  Time  Magazine  are  often  as  close  to  legal  reading  as  legislators 

(continued  .  .  .) 
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reasons  other  than  approval  or  ignorance  for  Congress  to  remain  silent: 
The  “complicated  check  on  legislation”  erected  by  our  Con¬ 
stitution  creates  an  inertia  that  makes  it  impossible  to  assert 
with  any  degree  of  assurance  that  congressional  failure  to  act 
represents  (1)  approval  of  the  status  quo,  as  opposed  to  (2) 
inability  to  agree  upon  how  to  alter  the  status  quo,  (3) 
unawareness  of  the  status  quo,  (4)  indifference  to  the  status 
quo,  or  even  (5)  political  cowardice.482 
Members  of  Congress  often  agree  to  vote  for  statutory  provisions  they 
do  not  favor  in  order  to  secure  passage  of  ones  they  do.  Thus,  legislative 
acquiescence  incorrectly  requires  a  judge  to  ask  whether  Congress 
approves  of  the  judicial  interpretation  of  a  provision  in  isolation  instead 
of  whether  Congress  approves  of  that  same  interpretation  as  part  of  the 
larger  legislative  package.483  Legislative  acquiescence  also  stacks  the 
deck  in  favor  of  approval  of  an  erroneous  interpretation  by  requiring 
that  Congress  obtain  bicameral  majorities  (not  to  mention  presidential 
approval)  simply  to  restore  the  law  that  it  originally  enacted,  a  task 
often  made  difficult  by  the  expectations  that  an  interpretation  may 
create  among  interest  groups.484 

These  are  only  a  few  of  the  reasons  that  Congress  might  not 
overturn  an  erroneous  decision;  Professors  Hart  and  Sacks  found  at 
least  twelve.485  In  short,  inferring  an  intent  from  what  Congress  did  not 


(.  .  .  continued)  ...... 

get.  Members  of  Congress  do  not  even  closely  follow  cases  directly  involving  or 
interpreting  statutes  that  they  have  sponsored  or  in  which  they  have  an  interest.  ). 

482  Johnson  v.  Transportation  Agency,  Santa  Clara  County,  480  U.S.  616,  672  (1987) 
(Scalia,  J.,  dissenting)  (citation  omitted). 

483  Id.  at  671  (Scalia,  J.,  dissenting);  see  also  United  States  v.  Johnson,  107  S.  Ct.  2063, 
2075  (1987)  (Scalia,  J.,  dissenting)  (“The  unlegislated  desires  of  later  Congresses 
with  regard  to  one  thread  in  the  fabric  of  the  Federal  Tort  Claims  Act  could  hardly 
have  any  bearing  upon  the  proper  interpretation  of  the  entire  fabric  of  compromises 
that  their  predecessors  enacted  into  law  in  1946.  ). 

484  See  Hetzel,  Instilling  Legislative  Interpretation  Skills  in  the  Classroom  and  the 

Courtroom,  48  U.  Pitt.  L.  Rev.  663,  679  (1987). 

485  H.  Hart  &  A.  Sacks,  supra  note  57,  at  1395-96  (“Complete  disinterest  [sic]  ;  Belief 
that  other  measures  have  a  stronger  claim  on  the  limited  time  and  energy  of  the 
body”;  “Belief  that  the  bill  is  sound  in  principle  but  politically  inexpedient  to  be 
connected  with”;  “Unwillingness  to  have  the  bill’s  sponsors  get  credit  for  its 
enactment”;  “Belief  that  the  bill  is  sound  in  principle  but  defective  in  material 
particulars”';  “Tentative  approval,  but  belief  that  action  should  be  withheld  until  the 
problem  can  be  attacked  on  a  broader  front”;  “Indecision,  with  or  without  one  or 
another  of  the  foregoing  attitudes  also”;  “Belief  that  the  matter  should  be  left  to  be 
handled  by  the  normal  processes  of  judicial  development  of  decisional  law,  including 

the  overruling  of  outstanding  decisions  to  the  extent  that  the  sound  growth  of  the 

(continued  .  .  .) 
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do  is  likely  to  create  a  stamp  of  approval  that  simply  never  existed. 

Generally  speaking,  “Congress’ silence  is  just  that — silence  .  .  .  .”486 

Some,  most  notably  Justice  Stevens,  have  argued  that  a  consistent 
line  of  judicial  interpretation — even  if  erroneous— becomes  a  part  of 
the  statute,  and  that  it  is  Congress’  duty  as  the  Legislative  Branch  to 
correct  those  interpretations  it  considers  erroneous.487  This  view 
wrongly  shifts  to  Congress  a  burden  that  is  properly  the  judiciary’s— the 
burden  of  correcting  judicial  mistakes.  Absent  a  compelling  need  for 
stare  decisis,  judges  who  forego  an  opportunity  to  correct  their  errors  by 
shifting  responsibility  to  Congress  are  abdicating  their  duty  of  inter¬ 
preting  the  laws.  To  put  it  differently,  “no  sensible  theory  of  statutory 
interpretation  would  require  Congress  to  devote  a  substantial  portion  of 
its  time  to  extinguishing  judicial  forest  fires.”  488 

In  addition,  and  this  is  perhaps  a  fatal  blow  to  the  doctrine, 
legislative  acquiescence  is  illogical.  As  Justice  Scalia  has  observed,489 
the  Supreme  Court  held  in  1961  that  §  1983  490  did  not  authorize 
actions  against  municipalities.491  In  1978,  despite  Congress’  failure  to 
overturn  that  holding,  the  Court  reinterpreted  the  statute  to  permit 
actions  against  municipalities.492  Congress  has  not  overturned  the  latter 
decision  to  this  day.  If  the  Court,  taking  legislative  acquiescence 
seriously,  were  to  look  at  §  1983  again  tomorrow,  it  would  have  to 
assume  from  congressional  silence  between  1961  and  1978  that  the 
Court’s  1961  interpretation  was  in  accordance  with  Congress’  intent. 


(.  .  .  continued) 

law  requires”;  “Positive  approval  of  existing  law  as  expressed  in  outstanding 
decisions  of  the  Supreme  Court”;  “Ditto  of  the  courts  of  appeals’  decisions  also”; 
“Ditto  also  of  district  court  decisions”;  “Ditto  also  of  one  or  more  varieties  of 
outstanding  administrative  determinations”;  “Etc.,  etc.,  etc.,  etc.,  etc.”). 

486  Alaska  Airlines,  Inc.  v.  Brock,  480  U.S.  678,  686  (1987)  (lack  of  severability  clause 
does  not  imply  intent  that  statute  be  non-severable). 

487  See,  e.g.,  Shearson/ American  Express,  Inc.  v.  McMahon,  107  S.  Ct.  2332,  2359 
(1987)  (Stevens,  J.,  concurring  in  part  and  dissenting  in  part);  Commissioner  v. 
Fink,  107  S.  Ct.  2729,  2737  (1987)  (Stevens,  J.,  dissenting).  But  see  Knight-Ridder 
Broadcasting,  Inc.  v.  Greenberg,  70  N.Y.2d  151,  161,  518  N.Y.S.2d  595,  601  (1987) 
(dissenting  opinion)  (majority’s  reliance  on  legislative  acquiescence  “may  be  reduced 
to  this  syllogism:  (1)  the  lower  courts  put  (a  limitation]  into  the  statute;  (2)  the 
judiciary  then  says  that  the  Legislature  did  not  take  it  out;  and  (3)  the  judiciary 
finally  declares  that  the  Legislature  put  it  in  in  the  first  place”). 

488  Markman,  On  Interpretation  and  Non-Interpretation,  3  Benchmark  219,  226  n.60 

(1987). 

489  Johnson  v.  Transportation  Agency,  480  U.S.  at  672  (Scalia,  J.,  dissenting). 

490  42  U.S.C.  §  1983  (1982). 

491  Monroe  v.  Pape,  365  U.S.  167,  187  (1961). 

492  Monell  v.  Dept,  of  Social  Services,  436  U.S.  658,  663  (1978). 
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Congressional  silence  after  1978  would  mean  that  the  Court’s  contrary 
interpretation  of  the  statute  in  1978  was  also  in  accordance  with 
Congress’  intent.  One  could  perhaps  defend  this  illogical  position  by 
asserting  that  the  unspoken  intent  of  Congress  had  changed,  but  in  fact 
all  that  had  ever  changed  was  the  Court’s  own  interpretation. 

The  second  version  of  legislative  acquiescence,  in  which  enactment  of 
an  amendment  to  the  statute  without  changing  the  provision  in  issue  is 
deemed  to  be  an  acquiescence  in  the  interpretation  of  that  provision,  also 
is  invalid.  Whether  or  not  this  version  undermines  the  constitutional 
legislative  scheme,  it  is  a  poor  method  of  statutory  interpretation.  Because 
the  language  of  the  relevant  statutory  provision  has  been  kept  exactly  the 
same  as  before,  one  would  naturally  conclude  that  it  has  the  same  meaning 
as  before;  that  is,  if  the  interpretation  of  the  provision  before  the 
amendment  of  the  statute  was  correct  (or  incorrect),  it  remains  correct  (or 
incorrect)  after  the  amendment.  The  exception  to  this  rule— and  this  is  the 
qualification  referred  to  at  the  beginning  of  this  section — is  that  the  context 
of  the  provision  may  have  changed  sufficiently  to  change  its  meaning.  A 
change  in  some  provisions  of  a  statute  may  occasionally  alter  the  context 
sufficiently  to  change  the  meaning  of  a  different,  unamended,  provision  of 
that  same  statute.493  But,  more  commonly,  this  second  version  of  legislative 
acquiescence  relies  on  the  mere  fact  of  Congress’  failure  to  amend  the 
relevant  provision — a  claim  that  falls  for  the  same  reasons  as  the  first 
version — or  on  the  legislative  history  of  the  amended  statute  purporting  to 
adopt  a  particular  judicial  interpretation.  Reliance  on  such  legislative 
history  regarding  intended  meaning  is  questionable  enough  when  the  line 
of  judicial  interpretation  is  clear.  When  there  is  a  split  of  authority,  reliance 
on  it  cannot  be  justified: 

We  are  supposed  to  believe  that  the  legislative  action  recom¬ 
mended  by  the  Committee  and  adopted  by  the  Congress,  in 
order  to  resolve  a  difficult  question  of  interpretation  that  had 
produced  a  conflict  in  the  circuits  and  internal  disagreement 
within  three  of  the  five  courts  that  had  considered  it,  was 
reenactment  of  the  same  language  unchanged! 494 
This  second  version  of  the  theory  of  legislative  acquiescence  is  also 
bad  policy.  It  discourages  the  often  needed  amendment  of  statutes,  even 

493  Strictly  speaking,  in  such  cases,  the  provision  will  approximate,  almost  by  coinci¬ 
dence,  the  meaning  given  by  the  judicial  misinterpretation.  The  context  will  alter  the 
meaning  to  bring  it  in  line  with  the  interpretation,  rather  than  saying,  in  effect,  “The 
Congress  adopts  the  judicial  interpretation. 

494  Hirschey  v.  FERC,  111  F.2d  1,  8  (D.C.  Cir.  1985)  (Scalia,  J.,  concurring)  (emphasis 
in  original)  (committee  report  purported  to  ratify  certain  court  decisions  and  reject 

others). 
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to  make  necessary  technical  changes.  As  Hart  and  Sacks  perceptively 
noted,  public  policy  is  not  “well  served  by  a  doctrine  that  [tells]  the 
legislature  that  it  cannot  exercise  the  power  to  amend  at  all  except  at  the 
cost  ot  being  considered  to  have  committed  itself  upon  every  question 
which  has  arisen  under  the  provision  [or,  indeed,  the  entire  statute] 
being  amended.”  495 

E.  Implied  Rights  of  Action 

“If  we  were  to  announce  a  flat  rule  that  private  rights  of 
action  will  not  be  implied  in  statutes  hereafter  enacted ,  the 
risk  that  that  course  would  occasionally  frustrate  genuine 
legislative  intent  would  decrease  from  its  current  level  of 
minimal  to  virtually  zero.  ” 

Antonin  Scalia  496 

In  the  typical  case  in  which  a  private  party  asserts  the  right  to  sue 
for  damages  under  a  statute  that  does  not  expressly  provide  a  private 
right  of  action,  the  discussion  of  statutory  interpretation  takes  place  at 
the  most  general  level.  The  discussion  necessarily  concerns  the  general 
purposes  of  the  statute,  without  reference  to  specific  language  suggest¬ 
ing  that  a  private  damage  remedy  is  within  the  contemplation  of  the 
statute.  Rarely  can  the  analysis  be  described  as  an  interpretation  of  the 
language  of  the  statute — a  word,  a  phrase,  a  section — unless  the 
language  being  “interpreted”  is  a  provision  that  establishes  some  other 
means  of  enforcement.  If  there  is  any  implication  at  all  in  such  a 
provision,  it  is  generally  the  negative  implication  that  no  other  means  of 
enforcement  is  intended. 

Statutes  that  contain  no  language  implying  that  a  private  damage 
remedy  is  available  should  be  treated  as  “gap”  cases,497  and  the  “gaps” 
should  not  be  filled  by  the  courts.  This  is  true  even  if  the  legislative 
history  is  explicit  in  declaring  that  Congress  “intended”  to  create  a 
private  right  of  action,498  because  there  is  no  statutory  language  to 

495  H.  Hart  &  A.  Sacks,  supra  note  57,  at  1403. 

496  Thompson  v.  Thompson,  108  S.  Ct.  513,  523  (1988)  (Scalia,  J.,  concurring  in  the 
judgment). 

497  See  generally  Part  II.F.,  supra. 

498  An  example  is  the  Small  Business  Investment  Incentive  Act  of  1980,  Pub.  L.  No. 
96-477,  94  Stat.  2275  (1980),  in  which  the  House  committee  report  on  the  Act, 
taking  note  of  Supreme  Court  cases  holding  that  implied  private  rights  of  action 
depend  upon  congressional  intent,  stated:  “The  Committee  wishes  to  make  it  plain 
that  it  expects  the  courts  to  imply  private  rights  of  action  under  this  legisla- 

(continued  .  .  .) 
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which  the  legislative  history  can  legitimately  be  thought  to  give  mean¬ 
ing.  One  might  say  it  is  true  especially  if  the  legislative  history  is  explicit. 
Explicit  legislative  history  is  an  indication  that  responsible  members  of 
Congress  were  aware  of  the  issue  of  private  rights  of  action  but  failed  (or 
did  not  try)  to  enact  such  a  provision  in  the  statute  itself.  “[W]hen 
Congress  wishe[s]  to  provide  a  private  damage  remedy,  it  [knows]  how 
to  do  so  and  [do]  so  expressly.”  499 

There  may,  however,  be  a  few  statutes  in  which  the  language,  while 
not  explicit  in  creating  a  private  damage  remedy,  is  reasonably  under¬ 
stood  in  context  to  imply  the  existence  of  such  a  remedy.  These  statutes 
are  the  exception;  private  rights  of  action  are  “so  significant,  and  so 
separable  from  the  remainder  of  the  statute”  500  that  it  would  take  a  very 
strong  context  to  imply  that  statutory  language  provides  such  a  right. 
Those  instances  in  which  an  implied  right  is  legitimately  discovered  in 
the  text  of  the  statute  involve  true  statutory  interpretation,  and  relevant 
legislative  history  may  be  used  as  an  aid  in  the  ascertainment  of 
statutory  meaning  in  the  same  manner  as  in  an  ordinary  case. 

IV.  Conclusion 

“[Some  philosophers]  seem  to  think  that  the  question 
‘Do  you  believe  that  the  earth  has  existed  for  many  years 
past?’  is  not  a  plain  question,  such  as  should  be  met  either  by 
a  plain  ‘Yes’  or  ‘No,  ’  or  by  a  plain  7  can ’t  make  up  my  mind,  ’ 
but  is  the  sort  of  question  which  can  be  properly  met  by:  ‘It 
all  depends  on  what  you  mean  by  “the  earth  and  exists 
and  “years”:  if  you  mean  so  and  so,  and  so  and  so,  and  so  and 
so,  then  I  do;  but  if  you  mean  so  and  so,  and  so  and  so,  and 
so  and  so,  or  so  and  so,  and  so  and  so,  and  so  and  so,  or  so 
and  so,  and  so  and  so,  and  so  and  so,  then  I  don  t,  or  at  least 


(.  .  .  continued)  ...  ,  „„„  . .  „ 

tion  .  .  .  .”  H.R.  Rep.  No.  1341,  96th  Cong.,  2d  Sess.  29,  reprinted  in  1980  US. 
Code  Cong.  &  Admin.  News  4800,  4811. 

499  Touche  Ross  &  Co.  v.  Redington,  442  U.S.  560,  572  (1979). 

500  Thompson  v.  Thompson ,  108  S.  Ct.  at  523  (Scalia,  J.,  concurring  in  the  judgment). 
The  legislative  decision  whether  to  create  such  a  right  involves  a  balance  of 
considerations  beyond  those  weighed  in  approving  the  substantive  provisions  of  the 
statute.  These  considerations  typically  include  matters  of  the  public  cost  associated 
with  increased  litigation,  as  well  as  the  delays  imposed  upon  other  federal  court 
litigants.  Congress  would  appropriately  consider  whether  it  wishes  public  policy  in 
the  area  to  be  shaped  by  the  self-interested  focus  of  private  litigants.  See  Merrill 
Lynch,  Pierce,  Fenner  &  Smith,  Inc.  v.  Curran,  456  U.S.  353,  405  n.13  (1982) 
(Powell,  J.,  dissenting). 
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/  think  it  is  extremely  doubtful.  ’  It  seems  to  me  that  such  a 
view  is  as  profoundly  mistaken  as  any  view  can  be.  ” 

G.E.  Moore  501 

From  the  point  ot  view  of  legislators,  legislative  history  is  appeal¬ 
ing,  because  it  often  helps  them  to  achieve  their  legislative  goals.  It  is  a 
tool  they  are  unlikely  to  abandon  unless  their  legislative  adversaries  join 
them  in  doing  so.  But  what  is  it  about  legislative  history  that  is  so 
appealing  to  judges  and  other  interpreters  of  statutes?  Several  themes 
addressing  this  question  run  through  most  treatments  of  statutory 
interpretation  and  the  use  of  legislative  history. 

The  first  theme  is  that  legislative  history  is  necessary  because  it  is 
otherwise  difficult  or  impossible  to  understand  the  language  of  the 
statute  itself.  Lacking  certainty  in  the  meaning  of  statutory  language, 
we  must  turn  to  all  evidence  that  is  available.  Ironically,  however,  many 
who  question  the  certainty  of  statutory  language  are  willing  to  rest  upon 
statements  in  the  legislative  history  that  are  no  more  certain  than  those 
they  are  supposed  to  elucidate.  Moreover,  the  degree  of  certainty  they 
require  in  the  statutory  language  is  both  unrealistic  and  unnecessary. 
Like  the  philosophers  of  whom  G.E.  Moore  complained,  they  doubt 
that  even  obvious  phrases  have  an  ascertainable  meaning.  They  refuse  to 
acknowledge  that,  with  a  modicum  of  common  sense,  the  ordinary 
usage  of  language  can  generally  be  ascertained  with  reasonable  cer¬ 
tainty.  A  demand  for  absolute  certainty  is  not  only  unrealistic  and 
unnecessary,  but  impossible  to  achieve.  Requiring  philosophical  cer¬ 
tainty  would  freeze  not  only  the  judiciary  but  also  the  rest  of  the 
government  into  inaction. 

A  second  theme  is  that  legislative  history  is  necessary  in  order  to 
constrain  judges  to  follow  the  will  of  our  elected  representatives.  The 
idea  is  that,  because  the  judiciary  is  bound  to  respect  what  the 
legislature  says  in  the  statutes  it  enacts,  it  is  also  bound  to  respect  what 
the  legislature  says  about  those  statutes.  But  this  is  a  non-sequitur. 
While  the  judiciary  is  bound  by  the  language  of  statutory  enactments, 
it  nevertheless  exercises  a  legitimate  constitutional  function  in  indepen¬ 
dently  ascertaining  the  meaning  of  a  statute  and  applying  the  statute  to 
the  facts  of  a  pending  case.  In  addition,  the  claim  that  legislative  history 
will  constrain  the  judiciary  merely  begs  the  question;  if  judges  act  in 
bad  faith  and  refuse  to  follow  clear  statutory  language,  what  is  going  to 
make  them  follow  directives  in  the  legislative  history?  If,  on  the  other 


501  Moore,  A  Defence  of  Common  Sense ,  reprinted  in  20th-Century  Philosophy:  The 
Analytic  Tradition  103  (M.  Weitz  ed.  1966). 
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hand,  the  failure  to  follow  statutory  language  is  merely  a  consequence 
of  a  failure  to  understand  it,  the  proper  legislative  remedy  is  better 
draftsmanship.  Better  draftsmanship  may  not  be  able  to  cure  the 
statutory  incoherence  that  results  from  a  mix  of  provisions  having 
conflicting  purposes  or  effects  (which  is  an  inevitable  outgrowth  of  the 
political  nature  of  the  legislative  process),  but  it  will  greatly  mitigate  the 
ill  effects  of  garbled  or  vague  language  on  judicial  decisionmaking. 

A  third  theme  is  that  a  narrow  approach  toward  legislative  history 
improperly  limits  the  authority  of  Congress  to  control  its  own  legisla¬ 
tion.  But  this  is  based  on  a  false  premise.  To  the  extent  controlling 
legislation  means  controlling  the  enforcement  or  the  interpretation  of 
the  laws,  those  are  functions  that  ought  not  to  be  exercised  by  the 
legislature.  Legislative  control  of  legislation  is  accomplished  through 
the  constitutional  process  of  drafting  and  enacting  laws.  The  House  and 
the  Senate  pass  identical  legislation,  and  the  President  approves  that 
legislation  or  both  houses  of  Congress  pass  it  again  by  a  two-thirds  vote 
over  a  presidential  veto.  Congress  controls  the  language  in  the  bills  it 
debates,  and  it  controls  the  language  in  the  bills  it  passes  and  presents 
to  the  President.  If  any  legislative  history  is  necessary  to  legislative 
control,  it  is  within  the  power  and  ability  of  Congress  to  include  the 
substance  of  that  history  in  the  text  of  the  bills  on  which  it  votes. 
Indeed,  the  quality  of  the  legislative  work-product  would  almost 
certainly  improve  if  Congress  controlled  legislation  by  more  completely 
and  accurately  expressing  its  “will”  in  the  statute. 

Finally,  it  is  said  that  legislative  history  is  necessary  because 
interpreters  of  statutes  need  to  know  what  Congress  really  intended. 
The  notion  that  the  legislative  intention,  as  distinct  from  the  actual 
meaning  of  the  statutory  language  reflected  in  ordinary  usage,  should 
determine  interpretation  denies  controlling  effect  to  the  enacted  lan¬ 
guage.  The  primacy  of  the  actual  meaning  of  statutes  is  an  essential  part 
of  a  system  of  government  in  which  the  law-making  power  is  separated 
from  the  law-interpreting  power. 

This  report  has  developed  four  basic  principles  of  legislative 
history  that  are  consistent  with  the  primacy  of  actual  meaning  in 
statutory  interpretation. 

•  The  plain  meaning  rule:  When  the  most  plausible  meaning  of  a 
statutory  provision  is  evident  from  the  context  provided  by  the 
language  of  the  statute,  it  is  not  appropriate  to  look  to  the  legislative 
history. 

•  When  the  most  plausible  meaning  of  the  language  cannot  be 
clearly  ascertained  from  the  statutory  context  alone,  it  is  appropriate 
to  look  for  evidence  of  ordinary  usage  in  the  legislative  history. 
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•  When  the  meaning  of  broad,  general  language  is  clear  and  the 
issue  is  whether  the  statute  applies  to  the  facts  of  the  case,  legislative 
history  specifying  the  intended  application  of  the  statutory  language 
should  not  be  considered  binding  on  the  interpreter. 

•  Legislative  history  should  not  be  used  to  justify  applying  a 
statute  to  cases  that  the  language  of  the  statute  does  not  cover. 

In  setting  forth  these  principles,  we  do  not  suggest  that  they 
represent  the  definitive  solution  to  the  problem  of  legislative  history.  We 
recognize  that  the  delineation  of  general  principles  governing  the  use  or 
rejection  of  legislative  history  is  a  hazardous  venture.  Our  primary 
purpose  in  offering  these  principles  is  to  reinforce  certain  traditional 
axioms  of  statutory  analysis,  consistent  with  original  meaning  jurispru¬ 
dence,  that  contemporary  interpreters  seem  to  have  forgotten  in  their 
effort  to  determine  what  Congress  would  have  done  if  it  had  considered 
the  precise  facts  of  a  particular  case.  If  nothing  else,  these  principles  of 
legislative  history  should  serve  to  remind  interpreters  of  the  importance 
of  careful  attention  to  the  textual  language  of  a  statute  and  of  the 
narrow  but  legitimate  use  of  legislative  history  in  those  cases  in  which 
careful  attention  to  textual  language  is  simply  not  sufficient. 

Fidelity  to  the  language  of  statutes  is  of  particular  concern  to 
Government  litigators,  who,  as  members  of  the  Executive  Branch,  are 
responsible  for  helping  the  President  fulfill  his  duty  under  the  Consti¬ 
tution  to  “take  Care  that  the  Laws  be  faithfully  executed.”  In  addressing 
the  problem  of  ascertaining  what  “the  Laws”  are,  these  principles 
should  assist  government  litigators  in  carrying  out  this  important 
reponsibility. 
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APPENDIX 


The  Many  Forms  of  Legislative  History 

The  potential  for  misuse  of  legislative  history  becomes  greater  as 
the  sources  of  that  history  proliferate.  Almost  every  conceivable  variety 
of  legislative  history  has  been  accepted  as  bearing  upon  the  proper 
interpretation  of  a  statute,  although  some  of  these  varieties  are  fre¬ 
quently  rejected  as  unreliable.  A  sampling  of  the  forms  of  legislative 
history  follows: 

(a)  Pre-enactment  historical  and  political  background  of  the 
legislation.502 

(b)  Acceptance  or  rejection  of  proposed  changes  in  language 
during  the  enactment  process.503 

(c)  Materials  surrounding  the  enactment  such  as  conference  com¬ 
mittee  reports,504  individual  house  committee  reports,505  floor  debates 
(including  statements  of  sponsors  506  and  statements  of  opponents  507), 


502  E.g.,  Aldridge  v.  Williams,  44  U.S.  (3  How.)  9,  24  (1845)  (permissible  to  examine, 
“if  necessary?’  the  “public  history  of  the  times”  in  which  the  statute  was  enacted). 

503  E.g.,  INS  v.  Cardoza-Fonseca ,  480  U.S.  421, 442-43  (1987)  (Congress  did  not  intend 
sub  silentio  to  enact  language  it  earlier  rejected  in  favor  of  other  language);  Pacific 
Gas  &  Elec.  Co.  v.  State  Energy  Resources  Conserv.  &  Dev  Comm’n,  461  U.S.  190, 
219-20  (1983)  (citing  rejection  of  language  with  pre-emptive  effect  in  construing 
statute  as  not  pre-empting  state  law). 

504  E.g.,  North  Haven  Bd.  of  Education  v.  Bell,  456  U.S.  512,  528-29  (1982)  (analyzing 
conference  committee  report’s  discussion  of  changes  in  language  from  bills  passed 
by  Senate  and  House). 

505  E.g.,  Thornburg  v.  Gingles,  478  U.S.  30,  43-44  nn.7,8  (1986)  (viewing  committee 
reports  as  “authoritative  source  for  legislative  intent”;  relying  on  Senate  report  to 
hold  that  Voting  Rights  Act  amendment  in  1982  “restore[d]”  the  “results  test” 
earlier  rejected  by  Supreme  Court);  Garcia  v.  United  States,  469  U.S.  70,  76  (1984) 
(“authoritative  source  for  finding  the  Legislature’s  intent  lies  in  the  Committee 
Reports  on  the  bill”). 

506  E.g.,  Offshore  Logistics,  Inc.  v.  Tallentire,  477  U.S.  207,  225  (1986)  (relying  on 
“remarks  of  the  proponents  of  the  bill”  despite  fact  that  “the  congressional  debates 
on  [the  provision  in  issue]  were  exceedingly  confused  and  often  ill-informed”); 
Schwegmann  Brothers  v.  Calvert  Distillers  Corp.,  341  U.S.  384,  394-95  (1951)  (in 
holding  that  statute  authorizing  resale  price  maintenance  under  state  law  did  not 
authorize  enforcement  of  minimum  prices  against  “non-signers,”  Court  relied  in 
part  on  absence  of  reference  to  state  “non-signer”  provisions  in  sponsor’s  floor 
statement). 

507  E.g.,  Sedima,  S.P.R.L.  v.  ImrexCo.,  473  U.S.  479,  498  (1985)  (basing  broad  reading 
of  civil  RICO  statute  in  part  upon  fears  of  congressional  opponents). 
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committee  markups,™  testimony  at  committee  hearings,™  statements 
oi  spokesmen  for  agencies  subject  to  the  legislation, sio  revisers’ 
notes,  1  petitions  of  private  parties  who  initiated  interest  in  the 
legislation,512  and  executive  signing  statements,513  veto  messages  514  or 
other  speeches.515 

(d)  Post-enactment  legislative  history  such  as  subsequent  statutes 
eclaring  the  intent  of  earlier  statutes,516  enactment  or  rejection  of 


E.g.,  Borrell  v.  United  States  Int'l  Communication  Agency,  682  F.2d  981,  988  (D.C. 
Cir.  1982)  (relying  on  statements  of  senators  during  markup  as  evidence  that  no 
private  right  of  action  was  intended);  see  Wald,  Some  Observations  About  the  Use 
of  Legislative  History  in  the  1981  Supreme  Court  Term,  68  Iowa  L.  Rev.  195,  202 
(1983)  (although  not  generally  available,  transcripts  of  these  markup  sessions  are 
useful  because  first  organized  discussion  of  bill  takes  place  and  amendments  are 
offered). 

509  E.g.,  United  States  v.  Ogilvie  Hardware  Co.,  330  U.S.  709,  716-17  &  n.6  (1947) 
(noting  that  the  provision  in  issue  was  added  to  the  bill  by  the  Senate  Committee 
following  complaints  raised  in  testimony  to  that  committee). 

510  E.g.,  United  States  v.  Vogel  Fertilizer  Co.,  455  U.S.  16,  31-32  (1982)  (attaching 

great  weight’”  to  Treasury  Department  view  because  of  participation  in  drafting 
and  communication  of  views  at  congressional  hearings)  (quoting  Zuber  v.  Allen,  396 
U.S.  168,  192  (1969));  Shapiro  v.  United  States,  335  U.S.  1,  12-15  (1948)  (relying  in 
part  on  views  expressed  by  Office  of  Price  Administration’s  General  Counsel  in 
60,000-word  statement  filed  with  the  Senate  committee);  but  see  id.  at  45-49 
(Frankfurter,  J.,  dissenting)  (criticizing  that  reliance). 

511  E.g.,  Muniz  v.  Hoffman,  422  U.S.  454,  472  (1975)  (revisers’  notes  to  revision  of 
Criminal  Code  showed  no  intent  that  change  in  language  represent  change  in 
substantive  law). 

512  E.g. ,  Church  of  the  Holy  Trinity  v.  United  States,  143  U.S.  457,  464  (1892)  (relying 
in  part  on  petitions  to  Congress  to  show  the  problem  to  which  the  law  was 
addressed). 

513  E.g. ,  Clifton  D.  Mayhew,  Inc.  v.  1 Virtg,  413  F.2d  658,  661-62  (4th  Cir.  1969)  (relying 
in  part  on  President  Truman’s  signing  statement  to  hold  that  the  Portal-to-Porial  Act 
required  an  objective  rather  than  subjective  test  for  good  faith). 

514  E.g. ,  United  States  v.  Congress  of  Indus.  Orgs.,  335  U.S.  106,  138-39  (1948) 
(Rutledge,  J.,  concurring  in  the  result)  (relying  on  President’s  statement  of  his 
interpretation  because  Congress,  in  overriding  veto,  did  not  reject  that  interpreta¬ 
tion). 

515  E.g.,  Western  Union  Telegraph  Co.  v.  Lenroot,  323  U.S.  490,  492  (1945)  (tracing 
child  labor  provisions  of  Fair  Labor  Standards  Act  to  President  Roosevelt’s  labor 
message  to  Congress);  compare  id.  at  510  (Murphy,  J.,  dissenting)  (quoting 
Roosevelt  further  that  “ [a]ll  but  the  hopelessly  reactionary”  agree  that  government 
must  have  control  over  child  labor  and  arguing  that  since  the  case  came  within  “the 
obvious  intent  and  spirit”  of  the  statute  the  Court  “should  not  be  too  meticulous 
and  exacting  in  dealing  with  the  statutory  language”). 

5,6  E.g.,  Red  Lion  Broadcasting  Co.  v.  FCC,  395  U.S.  367,  380-81  (1969)  (giving  “great 
weight”  to  1959  amendment  referring  to  obligation  imposed  under  original  1927  act 
in  interpreting  language  of  earlier  enactment). 
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subsequent  amendments,517  “legislative  acquiescence”  in  judicial 
interpretations,518  and  affidavits  or  in-court  testimony  of  legislators.519 

Courts  have  accepted  so  many  varieties  of  legislative  history  as 
potentially  bearing  upon  the  interpretation  of  statutes  that  nothing 
would  logically  preclude  consideration  of  cloakroom  discussions  among 
congressmen,  private  correspondence  between  lobbyists  or  political 
consultants  and  congressmen,  or  even  newspaper  editorials  that  have 
been  inserted  in  the  Congressional  Record  (and  perhaps  even  ones  that 
have  not).  These  possibilities  should  not  be  too  surprising.520 

517  E.g.,  Whalen  v.  United  States,  826  F.2d  668,  670  (7th  Cir.  1987)  (relying  on 
committee  reports  to  confirm  that  an  amendment  to  a  statute  was  meant  to  correct 
a  “technical  defect”  rather  than  to  enact  a  “substantive  change  in  the  law”);  Riddle 
v.  Secretary  of  HHS,  817  F.2d  1238,  1241,  1242  (6th  Cir.  1987),  vacated  en  banc,  823 
F.2d  164  (6th  Cir.  1987)  (panel  relied  on  House  report  to  reenactment  of  statute 
criticizing  judicial  construction  of  earlier  statute  and  added  that  “no  official  in 
Congress  expressed  displeasure  with  the  House  Report’s  rejection  of  the  [judicial 
construction]”). 

518  E.g. ,  Johnson  v.  Transportation  Agency,  Santa  Clara  County,  480  U.S.  616,  629-30 
n.7  (1987)  (Congress’  failure  to  overturn  Weber  decision  indicates  that  Court’s 
interpretation  of  Title  VII  in  that  case  was  correct);  cf.  Bob  Jones  University  v. 
United  States,  461  U.S.  574,  599-602  (1983)  (acquiescence  in  IRS  ruling  through 
failure  to  overturn  it  by  statute). 

519  E.g.,  United  States  v.  Howell  Elec.  Motors  Co.,  78  F.  Supp.  627,  630  (E.D.  Mich. 
1948),  aff'd,  172  F.2d  953  (6th  Cir.  1949)  (refusing  to  disregard  affidavit  of  senator 
on  appropriations  committee  as  to  intended  retroactivity  of  statute  that  had  come 
out  of  that  committee).  Still,  this  is  primarily  a  state-court  phenomenon,  with 
California  taking  the  lead.  See  Note,  Statutory  Interpretation  in  California: 
Individual  Testimony  as  an  Extrinsic  Aid,  15  U.S.F.L.  Rev.  241  (1980-81). 

520  See,  e.g.,  Litman,  Copyright,  Compromise,  and  Legislative  History,  72  Cornell  L. 
Rev.  857,  860-61  (1987)  (legislative  history  “troubling”  because  it  shows  that 
statutory  language  was  drafted  not  by  members  of  Congress  or  staff  but  by 
negotiation  among  authors,  publishers,  and  other  interested  parties).  Compare 
Easterbrook,  Foreword:  The  Court  and  the  Economic  System,  98  Harv.  L.  Rev.  4, 
17  (1984)  (discussing  the  interpretation  of  special-interest  legislation  through  the 
reconstruction  of  the  “deal”:  “Who  lobbied  for  the  legislation?  What  deals  were 
struck  in  the  cloakrooms?  Who  demanded  what  and  who  gave  up  what?  Knowing 
the  contending  parties  conveys  information.”).  Interestingly,  Easterbrook  rejects  the 
use  of  legislative  history  in  this  process. 
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